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I.
A.

OVERVIEW OF PUBLIC LANDS TENURE POLICY HISTORY

Acquisition of the Public Domain

The history of public land acquisition and disposal has
always been entwined with the Constitutional problems of the role
of the federal government in relation to the states and citizens.
Following the Revolutionary War the federal government began to
acquire land, first by cession from the original thirteen states
of the "wastelands" west of the Allegheny Mountains and north of
the Ohio River, to the Mississippi River. The acquisition of the
Louisiana Territory followed in 1803, and then other major
acquisitions through purchase and conquest.
1.

State Cessions

The Articles of Confederation ratified in 1781 did not deal
with the land claims of seven of the original thirteen states to
unoccupied lands to the west. The six states with no western
lands argued that they should be held for the common benefit of
all the states, believing that the lands won from Great Britain
were the bounty of a common effort, and fearing that settlement
under the dominion of the other states would result in a dilution
of the powers in the federal system of the non-public land sta
tes. Maryland, having no public land claims, declined to ratify
the Articles until the Continental Congress requested that the
states with western land claims relinquish them to be held for
the common benefit of the United States, thereafter to be settled
and admitted as new states with the same rights as the original
states. Beginning in 1784 (New York) and ending in 1802
(Georgia) the seven states ceded their western territories to the
new federal government.
Thus the United States acquired the first public domain
lands, both title and sovereign jurisdiction.
2.

Purchase, Conquest and Treaties

In 1803 the United States purchased the vast Louisiana
Territory from France after that country acquired title from
Spain in 1800. Spanish and French control of the Mississippi
waterways had threatened to impede development of the western
territories, as well as threatening the military security of the
young nation. The Louisiana Purchase doubled the land territory
of the United States.
In 1810 the United States occupied western Florida on the
claim that it was part of the Louisiana Purchase. By treaty in
1819 Spain ceded all of Florida to the United States, together
with an area in western Colorado that had been in question.
Mexico won independence from Spain in 1821, but the 1835
Mexican Constitution severely restricted the powers of its
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states, and Texas seceded in 1836. Although Texas was admitted
to the Union in 1845, no public lands were ceded to the United
States. In 1850 the United States purchased from Texas and added
to the public domain the area which is now southwestern Kansas,
southeastern Colorado, eastern New Mexico and the Oklahoma
panhandle.
By the 1846 Oregon Compromise with Great Britain the United
States settled its northwestern boundaries and the territory of
the present states of Oregon, Washington, Idaho, northwestern
Montana and western Wyoming became part of the public domain.
Following war with Mexico, the Southwest was ceded to the
United States by the Treaty of Guadalupe Hidalgo in 1848. The
area of California, Nevada, Utah and Arizona (except the Gadsden
Purchase), western New Mexico, western Colorado and southwestern
Wyoming were added to the public domain. Preexisting grants by
Spain and Mexico had resulted in substantial private ownership in
the Southwest and in California.
Demands for a southern rail route led to the Gadsden Purchase
of 1853 which added the southern part of Arizona and the south
west corner of New Mexico to the public domain.
Although the United States passed up the opportunities to
expand into Canada or Mexico at the end of the Civil War, the
offer by Russia to sell Alaska proved irresistible, and the
purchase was concluded in 1867. This uninhabited territory
became the last addition to the public domain lands.
3.

Public Land States

The present state of Kentucky was retained by the State of
Virginia at the time of the federal cessions and ceded directly
to the new state. Tennessee had been ceded to the federal
government by North Carolina but since little land remained free
of private claims, Congress permitted the new state to dispose of
the unappropriated lands. Vermont, claimed by both New York and
New Hampshire, was admitted to the Union as the fourteenth state
in 1791 without the cession of any lands to the federal government.
The States of Maine, carved out of Massachusetts in 1820, and
West Virginia, created from Virginia in 1863, involved no public
land cessions to the federal government.
The federal government held title to and sovereign jurisdiction
over the public domain. There were preexisting private claims
within the ceded lands, and great effort, protracted litigation
and many private acts of Congress finally resolved the private
claims. Indian titles were extinguished by treaty or conquest.
Territorial governments were established, followed by statehood
for the public land states. Ohio became the first public land state
in 1802, and as additional parts of the public domain were settled
a total of thirty new states were created from the public domain.
-2-

B. Disposition of the Public Domain
1.

Early Land Sales

After the Revolutionary War, the first priority of the new
government was to replenish the depleted treasury. One contro
versial plan, proposed by Alexander Hamilton, was to balance the
budget by selling rather than giving away the public domain.
This policy was disliked by the Jeffersonians who wanted to pro
mote an ideal agrarian society by easy acquisition of land by
poor farmers. Initially the land sales plan won out, and land
was sold for $2 per acre with the minimum sales unit being 640
acres. Because of this sales policy, much of the land was sold
to corporations and speculators, rather than to settlers. As a
result, many farmers simply went into the wilderness and squatted
upon the land. Accommodations had to be made for these land
hungry squatters because of their sheer number and their deter
mination not to give up what they had attained. In 1804, the
minimum unit of acreage was reduced to 160 acres, and land
offices were established near the frontier. In 1812 the General
Land Office was created in order to efficiently conduct surveys
and sales. In 1830, Congress enacted the Preemption Act which
gave squatters the first right to buy the land that they had
settled. Later preemption acts confirmed the policy that
settlers rather than corporations for profit should be the bene
ficiaries of the public domain, and laid the groundwork for the
Homestead Act.
2.

Grants to States

After settlers and farmers, the states received the next
highest amount of land from the federal government. The policy
for admitting new states to the Union was the "Equal Footing
Doctrine." The admission of Ohio in 1803 served as a model for
the admission of later states. The federal government granted
Ohio 4% of its land area for the benefit of its schools, and 5%
of the net proceeds of land sales in the state to provide for a
road building fund. Generally, this pattern was followed for
later admittees, although there was a slight trend to liberalize
the grants, especially for educational purposes.
3.

Railroad Grants

To encourage the economic development of the nation, Congress
granted railroads over 90,000,000 acres of land to facilitate the
laying of new track to the west. Another 35,000,000 to
40,000,000 acres were granted to the states to be used by the
railroads. The railroad grants were popular at first, but as the
supply of free land dwindled, their unpopularity grew. Railroads
were supposed to dispose of their lands within three years to aid
homesteaders, but were able to bypass the law by "disposing" of
the land by mortgaging it to affiliates.
-5-

4.

Mining Laws

Miners were governed by the Mining Laws of 1866 and 1872.
Under these laws, miners were encouraged to explore for and
extract minerals on the public lands. If a mineral deposit was
discovered, a fee title could be obtained cheap.
1920 signaled a change in the policy that encouraged
unrestricted entry upon the public domain for mineral develop
ment. The Mineral Leasing Act withdrew from mineral entry all
public domain land that possessed fuel mineral deposits.
5.

Homestead Acts

In 1862, the first Homestead Act allowed any citizen twentyone years of age to acquire 160 acres of surveyed land by paying
a small filing fee, making certain improvements, and maintaining
his residence on the property for five years. Under this Act,
which vindicated the Jeffersonian ideal of free land, almost
1,500,000 homesteaders acquired 248,000,000 acres of land.

However, by 1881, the wave of settlement had passed the 100th
meridian and the 160 acre homestead, to a large extent was no
longer practical because of the aridity of the lands further
west. Attempts were made to rectify the problems caused by the
lack of water such as the Desert Land Act which allowed
homesteads of 640 acres provided the settler could irrigate it in
three years.
The Stockraising
acres, but even that
economic family farm
land. The effect of

Homestead Act of 1916 permitted entry on 640
amount was insufficient to support a viable
due to the low productivity of the remaining
the Stockraising Homestead Act was to
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further break up of much of the public domain grazing areas. New
settlers on the range intensified the already present competition
for what little grass there was, and the result was long-term
deterioration of the public domain grazing lands.
C.

Retention and Management of the Public Domain

In the mid-19th century a policy of retention of certain
types of land and resources grew up at the same time that dispo
sals for settlement and development continued apace. Sometimes
characterized as a shift or change in public lands policy, the
retention philosophy is more easily understood as a growing
recognition of the enormous variety of landform and resource
characteristics in the western United States, and a recognition
that not all the land and resources were suitable for immediate
settlement and exploitation. Many visitors to the west in the
mid-19th century were awed by the extent and grandeur of the
North American forests and geology, but appalled at the speed
with which the forests, prairies and native wildlife habitats
were being depleted or irrevocably committed to development.
1.

Mineral Reservations

Most of the disposal laws provided for the federal government
to retain minerals, but the classification as "mineral" or
"non-mineral" proved troublesome on the frontier. The entryman
or the local register and receiver made an unscientific deter
mination of mineral character based on surface observations.
Enormous mineral wealth passed into private hands inadvertently,
and the patentees became the owners of subsequently discovered
minerals. Limitations on mineral conveyances, such as the 160
acre restriction in the 1873 Coal Act were evaded through agri
cultural patents. Beginning in 1906 the President withdrew known
coal reserves which were then available only under mineral laws.
Legislation in 1909 and 1910 confirmed the congressional intent
to separately dispose of coal.
Beginning in 1904 the Secretary of Interior withdrew lands
known to be valuable for oil. The Pickett Act of 1910 authorized
the President to classify and withdraw lands from agricultural
and oil entries but not to prevent entry for location of metalli
ferous minerals. The Agricultural Entry Act of 1914 restored
agricultural entry rights over certain withdrawn minerals and
provided for a patent reservation of certain named minerals.
The Stock Grazing Homestead Act of 1916 permitted entry on
lands "the surface of which is . . . chiefly valuable for grazing
and raising forage crops" but reserved "all the coal and other
minerals in the lands so entered and patented, together with the
right to prospect for, mine, and remove the same." The Act
marked the end of the effort to classify lands as agricultural or
mineral. The Mineral Leasing Act of 1920 formally established
the principle that many public domain mineral resources should be
retained in federal ownership and that the federal government
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should receive substantial compensation upon disposal.
The progression of federal mineral reservation policies
resulted in mixed mineral and surface land ownership patterns,
contributing to present day problems associated with access,
development or preservation of non-mineral resources.
2.

Forest Reservations

The spectacular scenic features of Yellowstone National park
were reserved from exploitation in 1872, and additional reser
vations for forest and scenic purposes, including Sequoia
National Park, were made in the subsequent decades. In 1876,
illegal logging on the public domain had been recognized by
Congress as a growing problem. A Division of Forestry was
created in 1881 within the Department of Agriculture. The 1891
General Revision Act authorized the executive to establish forest
reserves, withdrawing the lands from other uses. In 1897,
Presidents Harrison and Cleveland had withdrawn millions of acres
of forest lands in the western States. Prior to the 1907 repeal
of the President's authority to establish forest reserves, 195
million acres were set aside.
3.

Pickett Act of 1910 and United States vs. the Midwest Oil Co.

The General Withdrawal (Pickett) Act of 1910 served to con
firm the President's authority to "temporarily withdraw" public
lands until revoked by him or by an Act of Congress and further
provided that the withdrawn lands "shall at all times be open for
exploration, occupation, and purchase under the mining laws. . . . "
The Act did not expressly confirm previous executive withdrawals,
but the case of United States v. Midwest Oil Co., 236 U.S. 459 (1914)
found that longstanding congressional acquiescence in the
practice had the effect of confirming it, except where the execu
tive withdrawal contravened a policy declared by Congress. The
infamous 1941 opinion of Attorney General Jackson, 40 Op. Atty.
Gen. 73 (1941) read the Pickett Act as dealing with temporary
withdrawal authority and not affecting the President's permanent
withdrawal authority in which the Congress presumably continued
to acquiesce. All implied withdrawal authority was repealed by
Section 704(a) of the Federal Land Policy and Management Act of 1976,
and the provisions of Section 204 of that Act now govern withdrawals.
4.

Permanent Retention

A variety of Acts of Congress have set aside special purpose
tracts or authorized their withdrawal including the following:
(a) Indian reservations, which have also been set aside by
treaty or executive order. These lands are not part of the
public domain and are not subject to disposal under the public
land laws.
(b) Naval oil reserves in California, Wyoming and Alaska.
-9-

(c) Military reservations carved out of the public domain
during the World War II era. These reservations were limited by
the Defense Withdrawal Act of 1958 to 5,000 acres without
congressional approval.
(d) Public water reserves under the 1916 Stockraising
Homestead Act.
(e) Power and reclamation withdrawals.
(f) Naval oil shale reserves in Colorado and Utah.
(g) Fish and wildlife refuges administered by the Fish &
Wildlife Service of the Department of Interior.
(h) Wild and Scenic Rivers as designated by Congress are
under study.
(i) National parks and monuments. National parks had been
created by Acts of Congress? national monuments and historic
sites may be created by executive proclamation pursuant to the
Antiquities Act of 1906.
(j) Wilderness preservation system including components of
the National Forest System, National Park System, Wildlife Refuge
System.
5.

Taylor Grazing Act

Unrestricted grazing on the federal lands fostered by the
liberal homesteading acts coupled with low livestock prices even
tually led to a federal administration effort. The Taylor
Grazing Act of 1934, although ostensibly adopted to protect the
federal lands "pending its final disposal" effectively removed
the balance of the public domain from continued widespread disposals.
Only those lands found by the Secretary of Interior to be more
valuable for raising agricultural crops than for native grasses
were available for homesteading. Isolated tracts outside the
established grazing districts were sold or leased to contiguous
owners. The TGA withdrawals effectively removed the remainder of
the public domain from entry and disposal. Section 8 of the Act
authorized exchanges with states and private parties to improve
management of the public lands, but the authority for further
public land sales was drastically limited. The Taylor Grazing
Act made retention and management the primary policy on the
remaining public lands.
6.

1946-1964 Policy Controversies

Merger of the Federal Grazing Service and the General Land
Office in 1946 to create the Bureau of Land Management
acknowledged the status quo and the need for a federal caretaker
agency for the public lands.
-10-

The policy of retention and management was in part a reaction
to increasingly liberal disposal laws in the 19th century which
did not provide for protection of lands with special values or
retention of lands which would serve public purposes. The con
servation ethic grew up as a balance to the utilitarian philo
sophy of the early American west. Conservation/preservation
philosophies advocated the more careful use of natural resources
and a retention in public ownership of identified public values.
But the co-existing philosophies of utilitarianism and conservationism continue today as the main forces shaping federal
public land tenure policy.
In 1945 the Grazing Service came under attack by its permittee
clientele, and its appropriations were cut severely. Its staff
was reduced by two thirds and the attempts at range improvement
instituted under the Taylor Grazing Act almost ceased. At the
same time the National Wool Growers Association and the American
National Livestock Association sought transfer of the remaining
public lands to private or state ownership. A Senate bill intro
duced in 1946 would have conveyed to the states all the
unappropriated and unreserved lands, all lands withdrawn for
coal, oil, gas, phosphate, potash or other minerals, and all
lands within the grazing districts. Some advocated that the
public lands (as well as National Forest grazing lands) be sold
within fifteen years to the permittees on easy terms, and the
unsold lands be turned over to the states. Westerners argued
that retention of the public lands in federal ownership resulted
in a small tax base, subjected western economic interests to
bureaucratic or national political controls, and that the resour
ces would be better managed by the states whose officials were
more attuned to local needs. Countering this movement were the
serious reservations of some states that the federal public lands
simply were not worth having, and that it was unlikely that the
lands would pay for themselves in private ownership.
The period 1948-1956 saw a large number of land sales,
although mainly in small tracts. Gates calculated that during
these years the number of sales increased from 350 to 6,041 and
the acreage sold from 33,592 to 197,874. A large number of small
tracts were sold to city dwellers seeking rural retreats.
Transfers to states, counties and municipalities for recreation
and public purposes, originally authorized in 1926, continued as
the post-war economic expansion gained momentum.
The debate about disposal or retention of the public lands
culminated in the creation of the Public Land Law Review
Commission by Public Law 88-606, September 19, 1964. The
congressional declaration of policy in establishing the
commission was "that the public lands of the United States
shall be (a) retained and managed or (b) disposed of, all in a
manner to provide the maximum benefit for the general public."
At the same time that the Commission was created, Public Law
88-608 was enacted to give temporary authority to dispose of
-11-

lands determined to be required for orderly growth and develop
ment of a community or which were chiefly valuable for residen
tial, commercial, agricultural (other than grazing and forage),
industrial or public uses or development. Sales to qualified
governmental agencies were to be at appraised fair market value
or to individuals through competitive bidding at not less than
fair market value. Local zoning authorities were to have the
opportunity to regulate the lands for sale, and all minerals were
to be reserved. The sale authority was to expire June 30, 1969,
along with the temporary classification authority of P.L. 88-607,
the Classification and Multiple Use Act.
Other disposal authorities, such as the Homestead laws and
the Recreation and Public Purposes Act of 1926 (as amended from
time to time) continued in effect and were used where
appropriate. Congress continued to legislate for particular
disposals or exchanges where general authority was lacking or
special problems were perceived.
7.

Public Land Law Review Commission

The PLLRC in its 1970 report One-Third of the Nation's Land
made many recommendations which were subsequently incorporated in
the Federal Land Policy and Management Act of 1976; other recom
mendations were rejected or modified. Among the PLLRC recommen
dations were the discontinuance of large-scale disposal of the
public lands and retention of the public lands in federal
ownership (Recommendation A), establishing statutory goals and
objectives for land use planning leading to retention and disposal
decisions (Recommendation F), continued transfers to state and
local governments (Recommendation N), study and classification
for transfer from federal ownership (Recommendation 3) and
general use of a land planning process which would include public
participation, coordination with other federal agencies and with
state and local governments (Recommendations 11, 12 and 13).
The Commission also set out a series of detailed recommen
dations addressing the propriety of disposal of certain resource
lands, most of which recommendations were not incorporated in
FLPMA. These recommendations included offering public grazing
lands for sale to permittees (Reccomendation 42), identifying
watershed protection as a reason for retaining lands in federal
ownership (Recommendation 58), sale of public lands for agri
cultural purposes in response to market demands (Recommendation
69), granting a preference right to permittees to purchase public
lands (Recommendation 94), and allowing adverse possession to run
against the United States on public lands occupied in good faith
(Recommendation 113).
Additional PLLRC recommendations were incorporated into
FLPMA. State and local government participation in determining
which public lands should be sold became law (Recommendation 70;
FLPMA §§ 202(c)(9), 203(a)(3) and 210). Public lands are
available for expansion of existing communities and for develop
ment of new cities (Recommendation 97; FLPMA S§ 203(a)(3) and
-12-

212). Acquisition of private lands for federal programs was
limited to lands "consistent with the mission of the department
involved" (Recommendations 87, 119 and 124? FLPMA S§ 102(a)(10)
and 205(b)).
II. Federal Land Policy and Management Act of 1976
A.

Section 102 Policies

The FLPMA repealed many laws relating to disposals (§§ 702
and 703) and set out a general retention policy accompanied by
very narrow authority for disposals. Section 102(a)(1) declared
that the policy of the United States now is:
"The public lands be retained in federal ownership, unless as
a result of the land use planning procedure provided for in
this Act, it is determined that disposal of a particular
parcel will serve the national interest; . . . "
Section 102(a) further stated that it is the policy of Congress
to:
". . .requir[e] each disposal, acquisition, and exchange to be
consistent with the prescribed mission of the department or
agency involved. . . . "
B.

Section 203 Sales
Section 203(a) of the Act provides:
"A tract of the public lands (except land in units of the
National Wilderness Preservation System, National Wild and
Scenic Rivers Systems, and National System of Trails) may be
sold under this Act where, as a result of land use planning
required under section 202 of this Act, the Secretary [of
the Interior] determines that the sale of such tract meets
the following disposal criteria:
(1)

(2)
(3)

Such tract because of its location or other charac
teristics is difficult and uneconomic to manage as
part of the public lands, and is not suitable for
management by another Federal department or agency; or
Such tract was acquired for a specific purpose and
the tract is no longer required for that or any
other Federal purpose; or
Disposal of such tract will serve important public
objectives, including but not limited to, expansion
of communities and economic development, which can
not be achieved prudently or feasibly on land other
than public land and which outweigh other public
objectives and values, including, but not limited
to, recreation and scenic values, which would be
served by maintaining such tract in Federal ownership.".
-13-

Section 203 goes on to provide that lands with agricultural value
which are desert in character may be conveyed under FLPMA for the
Desert Land Act of 1877 which was not repealed. Congress
required that tracts of the public lands in excess of 2,500 acres
may be sold only after submission for congressional review.
1.

Sale Tract Criteria, Section 203(a).

Section 203(a) contains several qualifications for any pro
posed public land sale, many of which seem to be ignored by BLM
and none of which have been litigated. Few parcel sales have
taken place under the Act, and thus far BLM sales have engendered
little interest or controversy, despite the alarm created by
President Reagan’s so-called Asset Management Program (Executive
Order 12348, discussed hereafter). Sales criteria include the
following:
(a) Tract-by-tract analysis.
"A tract" or "a particular parcel" may be the subject of
sale (S 203(a) and § 102(a)(1)), but effective land use planning
usually requires an overview of land ownership patterns and a
decision to retain or dispose of all lands within an area or
zone. Many of the Resource Management Plans being prepared by
BLM adopt a disposal zone or area classification approach to the
land tenure problem (Glenwood Springs, Colorado and Billings,
Montana are examples), and little attempt is made during the
course of the § 202 land use planning process to fully evaluate
individual tracts or parcels (the Northeast Resource Area of
Colorado appears to be an exception). Backup information
available in resource area and district offices of BLM is not
generally included in and published as part of the Resource
Management Plan. Environmental assessments and analyses of the
particular tracts or parcels are conducted only when a later
decision is made to offer a particular tract or parcel for sale.
Does this comply with S 203(a) which requires that the tract
be offered "as a result of land use planning required under sec
tion 202 of this Act"? Protests to Resource Management Plans are
attacking the land use plans as inadequate for failure to address
specific sites in detail at the general planning stage.
(b) Land use planning
It would appear that the area-wide Resource Management Plans
(RMPs) now being produced must be subjected to an amendment pro
cess with an opportunity for public participation on the issue of
disposal of each particular tract or parcel before it is offered
for sale. This seems too complicated and cumbersome a process to
sell off a small isolated tract, but the question of the land use
planning procedure to be followed before sale will likely be
litigated. BLM land sale regulations contain only the general
statement that "Tracts of public lands shall only be offered for
sale in implementation of land use planning prepared and/or
-14-

approved in accordance with subpart 1601 of this title." 43
C.F.R. § 2711.1-l(a). BLM planning regulations declare that
amendments to a Resource Management Plan shall be made through an
environmental assessment or EIS with public involvement, inter
agency coordination and "consistency" (with state and local land
use plans) determinations. 43 C.F.R. § 1610.5-5. And present
regulations, 43 C.F.R. S 1610.8(b)(2), state that "a land disposal
action may be considered before a resource management plan is
scheduled for preparation through a planning analysis using the
process described in S 1610.5-5 (the amendment procedure) of this
title for amending a plan." In view of the requirement in
Section 203(a) of FLPMA that sales occur only "as a result of
land use planning required under section 202 of this Act" it
seems likely that sales made prior to completion of full Resource
Management Plan may be challenged.
Present BLM practice is to use older Management Framework
Plans (MFPs) as a basis for land sales where no RMP is underway.
Some MFPs included public participation and superficially meet
the requirements of Section 202 of FLPMA, but many Management
Framework Plans will not sustain this scrutiny, when applied, and
are not sufficient to sustain FLPMA Section 203 sales. Attempts
at amendment in accordance with the present planning regulations
are not likely to overcome major shortfalls in the earlier land
use planning processes when measured against FLPMA Section 202(c)
planning standards.
(c) "Difficult and Uneconomic to Manage", Section 203(a)(1).
The first substantive FLPMA disposal criterion, tracts which
due to location or other characteristics are difficult and
uneconomic to manage as part of the public lands or are not
suitable for management by another Federal department or agency,
seems to be the most often applied category. Area and district
managers interpret this criteria in a variety of ways, reflecting
their own views of what tracts are "difficult" and "uneconomic."
Although the section says "difficult and uneconomic" to manage,
some planners read this as either/or (see Appendix I, Wells,
Nevada). Opinions differ as to what it takes "to manage" tracts
of the public lands. Some local administrators feel that
"management" is neither difficult nor uneconomic as long as the
tract can be ignored and no problems are brought to their atten
tion; others would deem a tract difficult and uneconomic to
manage simply by virtue of its isolation and their inability to
integrate it into a range improvement or other program.
In general, tracts of relatively small size and not con
tiguous to other federal lands are being classified for disposal
under this first substantive criterion. The language of this
first criterion suggests broad lattituae and discretion in the
local manager, with a determination based on his own opinion
about difficulty and lack of economic return in his management of
the public land resources. The question posed is whether a tract
can be effectively managed as part of the public lands, an answer
peculiarly within the professional land manager.
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(d) "No longer required for . . . Federal purpose(s)
Section 203(a)(2).
This extremely narrow substantive disposal criterion, appli
cable only to a tract acquired for a specific purpose and no
longer required for the original or any other Federal purpose,
will not often be applied. A review of the first dozen Resource
Management Plans has uncovered no instance where this criterion
was explicitly used as justification for disposal classification.
Most tracts described by this criterion would as well fit the
"difficult and uneconomic to manage" category.
(e) Tracts which "will serve important public objectives,"
Section 203(a)(3).
Here Congress addressed the needs of the States, local
governments, and businesses impacted by adjacent or nearby
Federal public lands. To some extent this criterion is duplica
tive of the authorities to sell found in the Recreation and
Public Purposes Act of 1926 (44 Stat. 741, as amended; 43 U.S.C.
869-4). The R&PP Act provides for transfer of Federal lands for
public purposes, often at a significant discount to reflect the
public benefit to be achieved from the proposed use. The FLPMA
S 203(a)(3) authority extends the R&PP purposes and is broad
enough to allow disposal for a great variety of community and
economic development ends. The provision is clearly meant to
accomodate communities and businesses which are impacted by
Federal public land ownership since one of the qualifications on
any such disposal is that the public objectives "cannot be
achieved prudently or feasibly on land other than public land."
In theory an applicant for purchase of a public land tract under
this criterion must demonstrate that private lands in the area
are unsuitable or unavailable for the proposed development. If
the applicant has eminent domain powers for the proposed develop
ment, the presence of suitable private land though not offered
for sale, may disqualify the purchase proposal. Additionally,
the section adds an additional qualification requiring that the
public objectives to be achieved "outweigh other public objec
tives and values • . . served by maintaining such tract in
Federal ownership." In most cases this weighing of public objec
tives will be an apples-and-oranges comparison, and BLM will have
considerable lattitude to elect to retain tracts in accordance
with its perception of its own best interest.
(f) General observations on sale tract identification.
Although BLM is proceeding to make land tenure determinations
in the course of preparing Resource Management Plans, the current
regulations governing sales, § 43 C.F.R. subpart 2710, deal
mainly with procedural aspects of sales under the § 203
authority, and say very little about substantive criteria for
making retention and disposal decisions. Earlier and outdated
regulations found at 43 CFR part 2410 adopted prior to FLPMA
are brief and contain little specific guidance.
-16-

Although the land use planning regulations require the devel
opment within each Resource Management Plan of planning criteria
based upon applicable law (FLPMA), Director and State Director
guidance, and the results of public participation and coordina
tion with other Federal agencies, state and local governments and
Indian tribes, in practice each local manager has latitude to
develop and propose planning criteria to fit his own management
situation and his own notions of what is required. Although the
planning criteria proposed for each Resource Management Plan are
available for public comment prior to use in the planning pro
cess, little meaningful comment has been received by BLM at this
stage of the planning process relative to land tenure policy and
decisions.
Appendices E, F and I represent area manager efforts to
formulate land tenure criteria. Appendix G is a State office
guidance memorandum attempting a comprehensive analysis of reten
tion and disposal considerations. The variety, lack of
standardization, and departures from Section 203 language are
readily apparent and appear to invite protest and, perhaps,
judicial review.
2.

Sales Price, Section 203(d)

(a) "Not less than fair market value"
S 203(d) requires that sales of public lands shall be "at a
price not less than fair market value." Discounted prices is not
permitted under FLPMA, but reduced-price transfers of Federal
lands for enumerated purposes where a public benefit is
recognized are available under the Recreation and Public Purposes
Act of 1926 (44 Stat. 741, as amended? 43 U.S.C. 869-4) and the
Federal Property and Administrative Services Act of 1949 (63
Stat. 385? 40 U.S.C. 484). Under these acts Federal real
property can be made available at a discount or free for hospitals,
schools, parks, recreational facilties and historic monuments.
(b)

Uniform Appraisal Standards

To determine fair market value for FLPMA sales, BLM conducts
an appraisal in accordance with the Uniform Appraisal Standards
for Federal Land Acquisitions promulgated by the Interagency Land
Acquisition Conference, 1973 edition. The Uniform Appraisal
Standards, developed primarily by the Department of Justice from
Federal eminent domain law, ordinarily result in relatively con
servative valuations since they embody legal maxims tending to
favor the United States when it acquires private lands for public
purposes. However, bureaucracies being what they are, BLM
appraisers tend to use the highest comparable sales to establish
the minimum bid price for § 203 sales. BLM is thus not subjected
to criticism that it is "giving away" the public lands. This
phenomenon, coupled with a generally slow real estate market, has
resulted in a disappointing track record for BLM sales efforts,
with many offered tracts remaining unsold.
-17-

(c)

Payment

No installment purchase terms are offered by BLM. Earnest
money equal to 20% of the bid price must accompany every bid,
with the balance due in full within 30 days of acceptance of the
winning bid.
To meet purchaser objections to the 30 day closing period
between sale approval and payment of the full price, BLM has pro
posed to amend 43 C.F.R. § 2711.3c to require payment within 180
days of the sale date rather than within 30 days. Amended regu
lations also permit flexibility in setting the amount of the ear
nest money deposit to accompany bids which may now be fixed at
not less than 10% or more than 30%.
(43 C.F.R. S 2711.1b).
These changes are designed to make public land sales slightly
more competitive and consistent with commercial practices.
Nevertheless, no seller financing comparable to what is regularly
found in the present real estate market is available from the
United States. Clearly, BLM should make greater efforts to seek
authority for a federal lending program to facilitate public land
sales.
3.

Method of Sale

Section 203(f) establishes competitive bidding as the pri
mary sale method. The Secretary has the discretion, however, to
sell lands with modified competitive bidding where he determines
it "necessary and proper in order (1) to assure equitable distri
bution among purchasers of lands, or (2) to recognize equitable
considerations or policies, including, but not limited to, a pre
ference to users . . . "
"Equitable distribution," "equitable
considerations" and the public policies to be considered are not
specified, and the Secretary has great latitude to modify bidding
procedures on individual tracts.
(a)

Direct sales

BLM has offered about one-fourth of all sale parcels for
modified competitive bidding or direct sale to a designated
purchaser. Isolated tracts with no access completely within a
single private ownership are usually offered to the surrounding
owner at the appraised price. Nevertheless, direct sales are
noticed in the Federal Register and advertised like other sales,
and the direct purchaser must make a written offer on the
appointed sale date. Obviously landowners adjoining BLM lands
which they wish to acquire will seek to convince the local land
manager to offer the land for direct sale. The proposed rule
amendments would limit direct sale to tracts which are completely
surrounded and have no public access, tracts needed by State or
local governments or nonprofit organizations or "where necessary
to protect existing equities." The last phrase is sufficiently
broad to permit innovative justifications for direct sales.
Since direct sale is for the appraised value (the minimum price
allowed by FLPMA) it will be the motivated buyer's preferred
method.
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FLPMA contains broad language establishing even more discre
tion in BLM when "public policies" are recognized. Section
203(f) states that the Secretary "shall give consideration to"
(1) the state, (2) local government, (3) adjoining landowners,
(4) individuals and (5) "any other person" who may be a potential
purchaser. There is no express statement that this listing is
intended to establish a hierarchy of preferences among potential
purchasers but there is a clear implication that "public policies"
are likely to favor States, local governments and adjoining
owners. Likewise there is no indication as to the nature of the
"consideration" to be given. The provision may justify almost
any preference scheme provided there is some minimal rationale
for it.
(b)

Modified competitive bidding

Again, to assure "equitable distribution" or to "recognize
equitable considerations or public policies" a modified com
petitive bidding procedure may be followed by BLM. Designated
bidders may receive a right to meet the highest bid; the persons
permitted to bid may be limited; or a first right of refusal to
purchase at fair market value may be offered. Among the con
siderations enumerated by the regulations are needs of State and
local governments, adjoining landowners, historical users and
"other needs for the tract." Once again, a motivated buyer will
attempt to concoct a modified bidding system which will guarantee
his success. Careful attention must be given to how the modified
system is described in the Notice of Realty Action to create the
maximum security for your buyer-client. Should two or more
designated preference holders be identified, the proposed amended
regulations sanction offering them "the opportunity to agree upon
a division of the lands among themselves" — a clear invitation
(and perhaps sanction) to collusion.
(c)

Competitive bidding

The general method of sale, though undesirable from the
perspective of the motivated buyer, is open competitive bidding.
Sealed bids must be tendered at the place of sale prior to the
hour fixed by the Notice of Realty Action, and must be accom
panied by certified check, money order, bank draft or cashier's
check for the earnest money. The proposed regulations would eli
minate drawings to break ties and would permit the high bidders
to submit supplemental bids. Additional oral bids may be received
if provided in the Notice of Realty Action. The highest qualifying
bid, sealed or oral, wins and the successful bidder must increase
his earnest money if the bidding ran higher than his original tender.
(d)

Over-the-counter sales

Unsold parcels may be offered "over-the-counter" if that is
provided for in the Notice of Realty Action. Some broker contract
sales are contemplated by the proposed amended regulations, with the
details to be set out in the Notice of Realty Action. Brokered sales
are not described in detail, and this amendment appears to be more
a gesture to the real estate fraternity than a serious alternative.
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If a designated direct sale purchaser fails to purchase (as
has happened recently in several sale efforts) or if modified or
straight competitive bidding elicits no offers (which must be at
least the appraised value) the tract may continue to be offered
for any period of time specified in the Notice of Realty Action.
The first bid for not less than the appraised value or the highest
bid received within a specified time could be accepted, as set
out in the Notice. BLM instructions, however, require that
the appraisal determining fair market value be not less than six
months old, and this may necessitate periodic reappraisal and the
issuance of a new notice. Many notices which have been issued
recently have failed to provide for a continued offering, or for
the use of an alternative method of sale in the absence of a
purchaser at the specified sale date. Area managers are learning
from this recent experience, and are becoming more sophisticated
about specifying their sale options in the original Notice of
Realty Action.
4.

Sale Preparation

In practice the identification, preparation and offering for
sale of tracts of the public lands is a time consuming and
involved process. Sales follow roughly the following course:
(a) Identification of sale parcels through land use
planning. Only when the land use plan has been "prepared and/or
approved" may a tract of the public lands be offered for sale.
(b) Environmental assessment. Despite the directive of
S 203(a) that sales be "a result of land use planning required
under S 202" of FLPMA, the Resource Management Plans now being
prepared clearly do not, in most cases, address the environmental
impacts of disposal of the individual parcels. Generally no
attempt has been made to evaluate individual tracts, such as
identification of threatened and endangered species habitat, the
presence of cultural resources or minerals, or a myriad of other
matters. The practice is to conduct an environmental assessment,
often in an abbreviated checklist format, before offering a tract
for sale.
(c) Survey. Unsurveyed public lands cannot be sold, and a
survey must be completed and approved prior to sale.
(d) Appraisal. Fair market value must be determined by a
federal or independent appraiser in accordance with the prin
ciples of the Uniform Appraisal Standards for Federal Land
Acquisitions. Authorized improvements not owned by the United
States are not included in the determination of fair market
value. Each appraisal must be submitted for technical review and
approval. A proposed amendment, presumably designed to let the
agency tailor the scope of the appraisal to the particular tract
(some appraisals may cost more than the fair market value of the
tract involved) states that "the method for each appraisal shall
be determined • . . after consideration of the complexity of the
case, the proposed method of sale and other factors pertinent to
assuring a fair market value determination."
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(e)

Reservations.

Public lands are sold subject to reservation to the United
States of all minerals together with the right to prospect for,
mine, and remove the minerals, as required by Section 209(a).
However, Section 209(b) does let BLM convey mineral interests
where there are no mineral values or where the reservation would
interfere with or preclude appropriate non-mineral development of
the land. In addition, Section 208 authorizes the Secretary to
include other terms, covenants or conditions "to insure proper
land use and protection of the public interest."
(f)

Unpatented mining claims.

A review of BLM mining claim records determines whether there
are unpatented mining claims encumbering the proposed sale parcels.
Since the enactment of FLPMA owners of unpatented lode and placer
mining claims have been required to file with BLM copies of loca
tion certificates, assessment work affidavits or notice of intent
to hold the claim. FLPMA Section 314. Failure to file is deemed
conclusively to be abandonment of the claim.
If unpatented mining claims exist, BLM must obtain a
relinquishment or institute a contest. The mere existence of an
unpatented claim generally disqualifies a tract from further con
sideration for sale since BLM lacks staff to pursue surrender or
contest of claims except in cases of extreme urgency. Owners of
valid unpatented mining claims have a vested right which includes
the right of possession for mining purposes.
BLM policy is to not contest mining claims merely to prepare
a tract for sale to a new private owner. And prospective purchasers
lack the title or interest necessary to institute a private
contest. I.M. 82-359 (April 2, 1982); 43 C.F.R. § 4.450-1 (1982).
(g) Grazing permit termination. Section 402 provides for
two years prior notice before cancellation of a permit or a lease
and payment of compensation for the adjusted value of the per
mittee's interest in permanent improvements treated. This notice
requirement and the negotiations over the amount of the ter
mination payment may delay disposal for years, and sometimes
result in threats of litigation until the permittee is satisfied.
Some permitees use their Section 402 rights to bargain for a
purchase preference. Other outstanding permits, other than for
grazing, may also encumber the disposal tract and must be ter
minated in accordance with their terms.
(h) State and local zoning. Section 210 requires 60 days
advance notice to the Governor of the State and to the head of
the local zoning or land use regulatory authority to afford them
the opportunity to zone or otherwise regulate or change or amend
existing zoning or other regulations prior to any conveyance.
As a practical matter, any action by the local zoning or land use
regulatory authorities may dramatically affect the fair market
value of any tract, and this step must be taken much earlier than
the 60 days specified by Section 210.
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(i)
Notice of Realty Action. The notice must describe the
property, set forth the terms, covenants, conditions and reser
vations to be included in the conveyance document, and describe
the method of sale. It sets out the time, place, earnest money
requirement (ranging from 30% for tracts valued at $10,000 or
less to 10% for tracts over $100,000) and the minimum price. The
notice is published in the Federal Register and once a week for
three weeks in a newspaper of general circulation in the vicinity
of the lands offered for sale. The notice is sent to the
appropriate member of Congress and the U.S. Senators, the
Governor of the State, the head of any political subdivision
having zoning or other land use regulatory responsibility in the
geographic area and to heads of political subdivisions having
administrative or public services responsibility.
The iden
tification of all the political subdivisions with these authori
ties could be a tricky business. In addition, the notice is to
be sent to "other known interested parties of record including,
but not limited to, adjoining land owners and current or past
land users." Again, identification of these persons may prove
difficult. The notice may segregate the lands from appropriation
under the public laws, including the mining laws, for up to 270
days.
(j) Withdrawal termination. Any withdrawal of record must
be terminated. Certain types of withdrawals will preclude disposal
of lands otherwise eligible for sale.
(k) Congressional review. Section 203(c) requires submission
for congressional review of any sale in excess of 2,500 acres.
After 90 days the sale may be consumated if neither house has
adopted a concurrent resolution disapproving the sale designation.
The 90 day computation excludes days upon which either the House
or Senate has adjourned for more than three consecutive days.
(l) Acceptance or rejection of offer. Offers must be
accepted within 30 days after receipt or, in the case of tracts
in excess of 2,500 acres, within 30 days after expiration of the
90 day congressional review period. In practice the purchaser
may be required to waive his right to a decision within the 30
day period. The offer may be refused or the lands withdrawn from
sale at any time prior to acceptance if BLM "determines that consumation of the sale would not be consistent with this Act or
other applicable law." The regulations mention collusion, acti
vities that refrain free and open bidding and speculation as
grounds for refusing an offer or for withdrawing the tract from
sale. The offeror has not contractual rights against the United
States until acceptance of the offer and payment of the purchase
price.
(m) Payment. The amended regulations will require that the
balance of the purchase price must be paid within 80 days from
the date of the sale, rather than within 30 days. If not paid,
the sale is cancelled and the furnished money deposit forfeited.
No installment sale terms are offered by BLM.
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(n)
Patent issuance. Patent preparation and issuance is
governed by 43 C.F.R. subpart 1862. There is no guarantee that
the patent will be available for delivery by the time payment
of the purchase price is due, although most State Offices now
process patent applications expeditiously and without undue delay.
Any technicality overlooked by the local administrator preparing
the tract for sale can result in a patent issuance problem. The
details of patent processing are not set out in the regulations,
and the BLM Manual provisions are seriously out of date.
C.

Section 206 Exchanges

FLPMA S 206(a), Exchanges, applies to National Forest System
lands as well as public lands administered by BLM. Likewise the
same-state limitations, unsurveyed school sections and 25% cash
equalization provisions of Section 206(b) are applicable to Forest
Service exchanges conducted under the General Exchange Act of
1922, as amended.
The principal provisions governing exchanges are found in
§ 206(a):
"A tract of public land or interests therein may be disposed
of by exchange by the Secretary under this Act and a tract of
land or interests therein within the National Forest System
may be disposed of by exchange by the Secretary of
Agriculture under applicable law where the Secretary con
cerned determines that the public interest will be well
served by making that exchange: Provided, That when con
sidering public interest the Secretary concerned shall give
full consideration to better Federal land management and the
needs of State and local people, including needs for lands
for the economy, community expansion, recreation areas, food,
fiber, minerals, and fish and wildlife and the Secretary con
cerned finds that the values and the objectives which Federal
lands or interests to be conveyed may serve if retained in
Federal ownership are not more than the values of the
non-Federal lands or interests and the public objectives they
could serve if acquired." (Emphasis added.)
Although an exchange necessarily involves both a disposal of
Federal lands (termination of Federal jurisdiction and loss of
all resource uses, as in a sale) and an acquisition of non-Federal
lands (limited to tracts "consistent with the mission of the
department involved" under FLPMA Sections 102(a)(10) and 205),
Section 206 appears to have a more liberal standard for both
disposal under section (§ 203) or acquisition under section
(§ 205) of FLPMA. The broad decisional criterion for approving
an exchange is that "the public interest will be well served by
making that exchange."
The gloss on the term "public interest" allows consideration
of a much broader range of concerns than either the sale or
acquisition sections separately or in combination. The exchange
criteria give both BLM and the Forest Service great discretion
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and flexibility in making land ownership adjustments, but in
practice the varied considerations are often difficult to balance
and adjust. Land exchanges typically take many years to
complete, involve extensive consultation with affected local
governments, neighbors, and other groups, and frequently require
repeated adjustment and compromise.
1.

Exchange Criteria

A separate listing of the S 206(a) considerations may be helpful
in comprehending the difficulty experienced in carrying out land
exchanges:
Public Interest includes:
Better federal land management, and
Needs of State and local people for:
(a)
(b)
(c)
(d )
(e)
(f)
(g)

The economy
Community expansion
Recreation areas
Food
Fiber
Minerals
Fish and wildlife, plus

Values and objectives served by present Federal lands are
not more than values of the non-Federal lands to be acquired.
The first consideration, better Federal land management, is
easily addressed by BLM or the Forest Service; the agency
generally has good reasons for wanting to dispose of the
selected lands and has equally good, though different, reasons to
acquire the offered lands. The problems arise in assessing and
weighing "the needs of State and local people" who are affected
by an exchange. The concerns listed in § 206(a) are various and
frequently conflicting.
Examples of conflict are readily pointed out. The exchange
proponent who seeks to acquire the selected Federal land probably
wants it for development uses such as community expansion or pro
duction of minerals. But the presently undeveloped Federal
selected land already serves public objectives of preserving open
space or providing recreation and fish and wildlife habitat. An
exchange invariably means a dramatic change in the character of
the Federal selected land. Usually local land use planning has
given no consideration to the possibility that Federal lands will
become private and will be developed, and frequently there is no
local zoning designation and no provision for public services.
Frequently there is no state law procedure by which a proposed
private development on present Federally owned land can be sub
mitted to the local planning jurisidiction for comprehensive
review and approval prior to disposal from Federal ownership.
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The so-called consistency requirements of FLPMA § 202(c)(9),
do not apply to land exchanges. The coordination required by
§ 210, which includes 60 days advance notification to the
Governor and political subdivisions having zoning or other land
use regulatory jurisdiction allows only a short period in which
to regulate or change or amend existing zoning of the lands to be
disposed of, but this is simply an opportunity for the State and
local governments to react to BLM decisions. Section 210 does
not contain any mandate that BLM conform its actions in exchanges
to the preferences or plans of State or local governments.
Nevertheless, local governments are frequently outspoken about
their reservations about or objections to proposed land exchanges.
On the other side of the land exchange, the private offered
lands to be acquired by the Federal agency are probably already
serving open space needs and will remain in an undeveloped state
for public recreational needs or to provide fish and wildlife
habitat. Generally the status quo will be retained on these
lands, but the uses of the selected Federal lands going into pri
vate ownership will change dramatically. Thus, the probable
result of any proposed land exchange will be a net loss of values
favored by a significant (and vocal) segment of the population.
2.

Lands or interests in lands.

Section 206(b) authorizes the Secretary of Interior (but not
the Secretary of Agriculture) to accept non-Federal lands or
interests therein in exchange for Federal land or interests
therein. Fee title, conservation easements, surface only,
minerals only, rights of way and water rights may all be
exchanged. Present BLM policy is to not exchange Federal
minerals for non-Federal surface only if minerals will remain in
non-Federal ownership. Forest Service policy is to exchange for
interests in land also but there is no express authority in
FLPMA or the General Exchange Act.
3.

Same-State limitation.

The Federal lands conveyed out must be in the same State as
the non-Federal land received. This keeps the property tax and
other impacts of the land ownership change within the same State
although not necessarily within the same local political juris
diction. In practice proximity of the select (Federal) and
offered (non-Federal) lands is desirable to avoid complaints that
one jurisdiction is losing taxable lands into Federal ownership
while another is gaining tax base. Pre-FLPMA exchange authority
allowed multi-state transactions if the offered and select lands
were within 50 miles distance.
4.

Unsurveyed school sections.

Unsurveyed lands which would become part of grants to the
States for school purposes upon survey are deemed non-Federal
lands even though patent has not issued to a State. Therefore a
State may offer these sections in a FLPMA-based exchange.
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5.

Equal value requirement.

Section 206(b) states that:
"the value of lands exchanged . . . either shall be
equal, or if they are not equal, the value shall be
equalized by the payment of money . . . not to exceed 25
percentum of the total value of the lands or interests
transferred out of Federal ownership."
Although the cash equalization rule is easy to apply, great
difficulties are experienced in reaching agreement on values of
the offered and select lands. The Uniform Appraisal Standards
for Federal Land Acquisitions, 1973 edition, guides appraisers,
but that document, as explained above in connection with § 203
sales, embodies eminent domain litigation rules and severely
limits the marketplace give-and-take that usually accompanies
private real estate transactions. To complicate matters, most
BLM appraisers seem more concerned about job tenure than land
tenure, and usually they appraise Federal lands high and private
lands low. Resort to a well-qualified outside appraiser and
negotiation with the BLM State Office review appraiser, bypassing
the district or area appraiser, is often necessary.
As a practical matter BLM does not have funds available for
cash equalization and the exchange proponent must be prepared to
contribute the cash equalization money. If the offered lands
values exceed the select land values, the proponent will be in
the position of having to delete offered lands, increase the
select land to be received, or make a donation to BLM.
6.

Inter-agency transfers.

Lands acquired by exchange which are within the National
Forest System may be transferred by BLM, but there is no
authority for transfers out of NFS status to BLM except by
separate Act of Congress. BLM may also transfer acquired lands
to other agencies for inclusion in the National Park, Wildlife
Refuge, Wild and Scenic Rivers, Trails or other Systems
established by Congress.
May BLM acquire lands for the benefit of agencies or branches
of the Federal government outside the Department of the Interior?
The question has arisen in connection with the acquisition by
exchange of State-owned lands within the White Sands Missile Range
and the Fort Carson, Colorado military base expansion area. In
both cases the States sought to acquire BLM lands or mineral
interests instead of receiving cash from the Department of
Defense. In September 1982 the Interior Solicitor advised the
Department of Justice that so-called military-benefitting
exchanges required specific Congressional authority and could not
be done under FLPMA because Section 205 requires that acquisitions
shall be consistent with the mission of the department involved.
Subsequently in April 1983 the Solicitor revised his advice,
distinguishing Section 205(b) acquisition limitations from
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Section 206 exchanges which contain no such explicit language.
Both memoes failed to discuss Section 102(a)(10) which declares
that it is the policy of the United States " . . . [to require]
each disposal, acquisition, and exchange to be consistent with
the prescribed mission of the department or agency involved. . . . "
BLM Section 206 land exchanges are not subject to automatic
Congressional review as are Section 203 sales of over 2,500
acres.
7.

Mineral exchanges.

Section 209(a) creates an exception for land exchanges to the
general policy of reservation of all minerals by the United
States. Although BLM may not sell coal and other minerals under
Section 203, it may dispose of minerals by exchange. Fee coal
exchanges authorized by the Surface Mining Control and
Reclamation Act, 30 U.S.C. 1260(b)(5) are processed under FLPMA
Section 206. Coal exchanges have been employed by railroad
affiliates to block up logical mining units where Federal leases
were prohibited by Section 2(c) of the Mineral Leasing Act, and
Federal coal has been acquired in exchange for National Park
inholdings. Lands needed for support of metalliferous mining
operations and not available within the constraints of the 1872
Mining Law have been acquired by exchange. Exchanges to relocate
mineral development from environmentally sensitive lands to more
suitable areas can be accomplished.
Mineral exchanges may become more common as resource developers
and BLM seek to resolve inter-twined ownership in the checkerboard,
but the technique will remain controversial? it is fair to say
that most recent mineral exchange proposals are being litigated.
The General Accounting office has been critical of proposed
exchanges for Federal coal, particularly with respect to the
equal value determinations.
-27-
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DEPARTM ENT

OF THE IN T E R IO R

Bureau of Land Management
(Circular No. 2524]

43 CFR Part 1600
Planning, Programming, Budgeting;
Am endments to the Plann in g
Regulations; Elimination of Unneeded
Provisions
a g e n c y : Bureau

of Land Management.

Interior.
a c t i o n : Final

h j

rulemaking. *

s u m m a r y : This

final rulemaking
enhances and clarifies the planning
process and eliminates burdensome,
outdated and unneeded provisions in
the existing planning regulations. The
decision as to which provisions should
be eliminated or clarified was arrived at
after review of public comments
received in response to a request by the
Secretary of the Interior, review of the
existing regulations by Bureau of Land
Management personnel and
consideration of comments submitted in
response to the proposed rulemaking.
The final rulemaking also renumbers the
sections of the existing regulations. The
effective date of the final rulemaking is
60 days from the date of publication in
the Federal Register. This will provide
the public with an opportunity to
identify any comments that they feel
have not been addressed by the
Department of the Interior in this final
rulemaking, as well as any significant
concerns they might have with the final
rulemaking.
EFFECTIVE DATE: July 5,1983. Comments
should be submitted by June 6,1983.
Any comments postmarked or received
after the above date may not be
considered.
ADDRESS: Any suggestions, inquiries or
comments should be sent to: Director
(140), Bureau of Land Management, 1800
C Street, N.W., Washington. D.C. 20240.
Comments will be available for public
review in Room 5555 of the above
address during regular business hours
(7:45 a.m. to 4:15 p.m.), Monday through
Friday.
FOR FURTHER INFORMATION CONTACT:

David C. Williams, (202] 653-6842.
SUPPLEMENTARY INFORMATION: The
proposed rulemaking was published in
the Federal Register on November 23,
1981 (46 FR 57448). Comments were
invited for 60 days ending on January 22,
1982. Comments were received from 304
different sources. 65 from conservation,
civic, industry, and other associations,
23 from State governments, 22 from
companies, 20 from various Federal

agencies, 3 from local government
associations and 171 from individuals.
In general, the comments were favorable
to the planning system used by the
Bureau of Land Management. Many of
the proposed changes were favorably
received, but the majority of
unfavorable comments protested
proposed changes in the public
participation provisions of the existing
regulations. While the final rulemaking
adopts many of the changes made by the
proposed rulemaking in the area of
public participation, the final rulemaking
has been emended to assure meaningful
public participation in keeping with the
strong support in the Department of the
Interior and the Bureau of Land
Management for public participation in
the planning process. The specific
changes made in the public participation
section and other provisions of the final
rulemaking will be discussed later in the
preamble as part of the discussion on
those specific sections. Other specific
comments will be discussed in
connection with the sections they
concern.
Section 1601.0-1 Purpose.
The few comments on this section
interpreted the language of the proposed
rulemaking as indicating that the Bureau
of Land Management was going to
continue to rely on existing plans for an
indefinite period rather than preparing
resource management plans. The Bureau
of Land Management intends to use
plans that were in existence prior to the
passage of the Federal Land Policy and
Management Act of 1976. if they comply
with standards established in these
regulations and provide an adequate
basis for resource management
decisions, but intends to use them only
until time and funds permit completion
of resource management plans.
Therefore, the final rulemaking adopts
the language of the proposed
rulemaking.
Section 1601.0-2 Objectives.
Section 1601.0-2 of the proposed
rulemaking was the focal point of a large
number of comments that objected to
the perceived emphasis of the proposed
rulemaking on economic values
(maximizing resource values) and for the
failure to recognize public participation
mandated by the Federal Land Policy
and Management Act, as opposed to
mere consultation. As a result of the
comments, the section was studied and
has been changed in the final
rulemaking to ensure public
participation in the planning process.
The final rulemaking retains the
emphasis on maximizing resource
values, consistent with the concept of

multiple use management, and add-; d »
definition of the term "multiple use" ti;
clarify previous misconceptions
Section 1601.0-3 Authoiil.'cs.
There were no comments on the
proposed changes in g 1601.0-3 and th»proposed changes have been adopted ,r.
the final rulemaking.
Section 1601.0-4 Responsibilities.
Many of the comments suppor'vd the
change made in § 1601 0-4 by the
proposed rulemaking. A few comn.mls
raised questions about the ability ;;f an
Area Office end its staff to handle -l.e
land use planning responsibility. Tim
final rulemaking adopts the proposed
change with clarification. Aiso. thp
described responsibilities of Sute
Directors and District Managers in plan
preparation ar.d approval are refined.
This makes clear the responsibility d
the State Director to approve rrso ir- n
management plans, consistent with the
authority delegated to State Directors to
file environmental impact state::,nr.:s
associated with plans. In addition..sb»
final rulemaking contains changes !h-i‘.
were made to eiimin.ite duplicate ;*
provisions and redundant language
Section 1601.0-5 Definit-o1:.:.
Several comments on § 1001 0 d '!•proposed rulemaking rec. rnmer.d' .1
reinstating many of the di 'ir.-.Mr >s
deleted in the proposed rulemu’Mr.g A
careful restudy of the existing
regulations in light of the comments It d
to changes in some of the definitions m
the final rulemaking In response to
specific comments, changes ha\e b'-m
made by the final rulemaking in the
definition of the terms "consistent."
‘‘resource management plan" and
"officially approved and adopted
resource related plans," and the !c"m
"multiple use" is added to the definition
section. In order to clarify the existing
regulations and make them Ip .-s
burdensome, the final ruler,: >i mg has
deleted several terms from the existing
regulations.
Section 1601.0-6 Policy.
The comments on § 169: .6-6 of the
proposed rulemaking expressed
opposing views, with some charging that
the change made by the proposed
rulemaking would be contrary to the aim
of making the regulations more eifi'Jcnl.
while others expressed the view ih the
planning process might need tw >
documents, a resource management plan
and an environmental impart st?trr-.cnt.
After careful consideration of th?
comments, the final rulemaking c.ncnd,
the language of the proposed rulen.akl: ;
end provides that the planning cc-ci bor.
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should be issued in a single document, if
possible. However, the issuing officer
still retains discretion as to the form of
the decision document(s).

Section 1601.0-7 Scope.
Only a few comments were directed
to 1 1601.0-7 of the proposed
rulemaking. During the decisionmaking
process on the final rulemaking, a
careful review was made of this section
and it was decided that it could be
rewritten to express the intent of the
section in substantially fewer words. As
a result, the final rulemaking contains a
substantially revised scope section.

Section 1601.0-8 Principles.
Some of the comments on this section
objected to the change made by the
proposed rulemaking, while other
comments supported the shortening of
the section. The objection to the change
made by the proposed rulemaking w bb
on the basis that the items dropped from
the existing regulations were needed as
guidance for the land use planning
process. The final rulemaking adopts the
language of the proposed rulemaking,
with an amendment clarifying the point
that public involvement, local
economies and consideration of impacts
on non-Federal lands are fundamental
components of the planning process.

Section 1611 Guidance for planning—
Section 1610.1 in Final.
Numerous comments addressed this
section. Some questioned the use of
guidance documents. Many expressed
concern about the changes made in the
sections of the existing regulations
covering planning guidance, while
others supported the concept that the
existing regulations could be shortened
by removing parts of the existing
guidance language and putting them in
the Bureau Manual. The final
rulemaking contains a revision of the
section of the proposed rulemaking,
including the title, for further clarity and
refinement. The revision retains the
essential elements of the existing
regulations, including the provision for
public review of State Director guidance
when the guidance is applied during the
planning process.
The final rulemaking adopts as
paragraph (b) of revised 1 1810.1 the
proposed rulemaking language for
i 1611.2. A couple of comments
expressed the view that State Directors
should be furnished guidance for use in
the decisionmaking process on whether
to deviate from established resource
area boundaries. This guidance will be
furnished through the Bureau Manual
and is not needed in the regulations.

The Bureau will continue Its efforts to
Finally, paragraph (c) of 1 1610.1 of
seek and obtain public participation in
the final rulemaking incorporates
its land use planning process.
1 1811.3
of the proposed rulemaking.
Language is added from the existing
Section 1615 Coordination with other
regulations allowing the District or Area
Federal agencies, State and local
Manager the discretion of supplementing
governments and Indian tribes—Section
his/her staff with outside assistance as
1610.8 in Final.
necessary to achieve an
interdisciplinary approach. The addition
This section in the final rulemaking is
made to this paragraph meets the
a rewrite of several sections of the
principal objection raised by those who v proposed rulemaking. The coordination
commented on this section of the
sections of the proposed rulemaking
■proposed rulemaking.
received a number of comments. Some
complained that the changes made by
Section 1614 Public participation—
the proposed rulemaking lessened the
Section 16102 in Final.
coordination opportunities of those
The proposed changes to the public
outside the Bureau of Land
participation provisions in section 1614
Management Some objected to the
were the subject of the largest number
definition of consistency that w as
of comments. The majority of the
contained in the proposed rulemaking.
comments were critical of the proposed
Other comments supported the thrust of
changes because they felt the proposed < the changes made by the proposed
revisions weakened the regulations.
rulemaking. The diversity of the
Many suggested that the original
comments on these sections resulted in
language of 1 1601.3 should be retained
a careful review of the coordination
as the new 1 1610.2 in the final
sections, with the aim of retaining the
rulemaking. The comments resulted in a
basic elements of coordination and
total review of the public participation
clarifying, while eliminating the detail
provisions and the modification in the
that w as considered unnecessary, or
final rulemaking to reflect
more appropriate to the Bureau Manual.
recommendations in the comments. In
The coordination section in final
addition to the changes made in the final rulemaking provides the essential
rulemaking, the Bureau Manual will
elements of coordination while
incorporate specific procedural
eliminating unneeded provisions.
standards to ensure that public
The final rulemaking retains the
participation is sought and used
specific provisions for coordination of
throughout the planning process.
One specific change made by the final Bureau planning activities and guidance
as a basis for achieving plan
rulemaking is retention of the 90-day
consistency with existing officially
review period for a draft resource
adopted and approved plans, policies or
management plan and draft
programs of other Federal agencies,
environmental impact statement as a
State
agencies. Indian tribes and local
minimum instead of the 45 days called
governments that may be affected by
for in the proposed rulemaking and
Bureau of Land Management planning.
required by the Council on
As part of this requirement, the final
Environmental Quality regulations.
Many of the comments objected to the rulemaking provides that the State
Director should seek the policy advice of
proposed rulemaking's removal from
the affected Governors) early in the
this section of the specific points-in the
preparation of the resource management planning process.
The final rulemaking retains language
plan where the public is notified of
making it clear that where there is a
opportunity for participation in the
conflict between State and local
rocess. These specific opportunities
governmental policies, plans and
ave been added by the final
programs, the higher authority will
rulemaking to highlight and make clear
nonnally be followed. This aids
important opportunities for public
participation. The final rulemaking also
development of consistent resource
management plans by adopting an
adds requirements for conducting public
hearings.
established standard to which Bureau '
Several of the comments questioned
consistency efforts may be related.
the dedication of the Bureau of Land
Several comments expressed the view
Management to the policy of public
that the consistency requirements of the
participation in its land-use planning
final rulemaking should give State
process. The Bureau believes that
governments greater control of the
meaningful public participation is
Bureau of Land Management planning
essential to the planning process and
process, while other comments wanted
that early consultation with the public
the final rulemaking to give State and
and public involvement throughout the
local governments less influence on
process leads to better decisionmaking.
resource management planning. After
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careful study of this question, the final
rulemaking amends the consistency
requirements language of the proposed
rulemaking to give Slate Governments
authority to review the resource
management plan and plan amendments
and tn identify inconsistencies and
provide recommendations on those
inconsistencies. The final rulemaking
requires the review of those
recommendations and a procedure for
appeal of the failure to accept them.
Section J616.J Identification o f
issues—Section 1610.4-1 in Final.
This section of the proposed
rulemaking was the subject of only
minor comments. The comments
suggested that a change be made to
allow issues to be added to the planning
process without repeating issue
identification. This suggestion was
adopted by the final rulemaking, along
with some language that clarifies the
roles of the Area and District Manager
in this action.
Section 1616.2 Development o f
Planning criteria—Section 1610.4-2 in
Final.
Many of the numerous comments on
§ 1616.2 of the proposed rulemaking
urged that the planning criteria be
published for review and comment. Use
of planning criteria throughout the
planning process was generally viewed
as an essential ingredient to substantive
public participation in the planning
process and a key to compliance with
section 309(e) of the Federal Land Policy
and Management Act. The final
rulemaking adopts some of the language
of the proposed rulemaking. However,
the final rulemaking provides that
proposed planning criteria be made
available for public comment prior to
being approved by the District Manager
for use in the planning process. The final
rulemaking also contains a commitment
that only approved planning criteria
shall be used in the planning process.
Finally, the final rulemaking adds
language to the proposed rulemaking
describing the basis of the planning
criteria. The Bureau Manual will require
the use of approved planning criteria in
each of the subsequent actions in the
resource management planning process.
Section 1616.3 Inventory data and
information collection—Section 1610.4-3
in Final.
The comments on { 1616.3 of the
proposed rulemaking raised questions
about the extent of the inventories that
are conducted in connection with the
land use planning activity. The land U9e
planning inventories are supplemental
to the basic resource inventories that

are conducted by the various programs
in connection with their basic needs.
The requirements for the basic resource
inventories are established by the
programs in their respective sections of
the Bureau of Land Management
Manual. These manual sections are
available for public inspection at any
time. In response to the comments, the
section has been amended to clarify the
issues raised and to remove aspects
repetitive of requirements in the
National Environmental Policy Act and
associated procedures.
Section 1616 4 Analysis o f the
management situation—Section 1610.4-4
in Final.
The comments on this section
expressed a range of views, some
supporting the changes made by the
proposed rulemaking and others
supporting retention of the language of
the existing regulations. After careful
reviews of the comments, the section
has been expanded in the final
rulemaking to clearly express its intent.
The final rulemaking retains the list of
factors which may be considered at this
Btago of the planning process. However,
the methodologies for determining
capabilities require substantia!
development work, and continued
updating of guidance on capability and
use of the concept will be incorporated
in Bureau of Land Management Manual
instruction. The provisions for Areas of
Critical Environmental Concern have
been moved to § 1610.7-2 in the final
rulemaking.
Section 1016.5 Formulation o f
alternatives—Section 1610.4-5 in Final.
Section 1616.5 was the focus of
numerous comments that were critical of
the changes made by the proposed
rulemaking, particularly the removal of
the existing requirement for a range of
choices for alternatives favoring
resource protection. The final
rulemaking, consistent with regulations
implementing the National
Environmental Policy Act. requires that
all reasonable alternatives be
considered during the planning process.
The requirement in the existing
regulations for noting alternatives that
were identified and eliminated from the
study, with the reasons for the
elimination, has been adopted in this
final rulemaking.
Section 1616.6 Estimation o f the effects
o f alternatives—Section 1610.4-6 in
Final.
The comments on this section of the
proposed rulemaking felt the proposed
deletion of the data reliability phrase
weakened the regulations. The final

rulemaking adopts the ianguagi of the
proposed rulemaking and also adopt.language which provides for the
planning process to be guided by rr*
data reliability provisions of the
regulations of the Council cn
Environmental Quality implementing
National Environmental Policy Act
Section 1616.7 Select eon o f prr'entd
alternatives—Section 1610.4-7:n F.i.n:
The comments on § 1616.7 were
nearly universal in their object'on to :1
deletion of the requirement that tre
selection of the preferred aiternafne he
based cn the planning criteria a - wet! is
guidance. The intent was not to avia,:
consideration of the criteria and :! •
final rulemaking adopts language whim
clarifies the intent of the proposf d
rulemaking.
After considering the commen's on
the question of referral of the draft plan
and draft environmental impart
statement to the Govemor(s) of the
aifeettd State(s), the final rulemaking
had been amended to make it clear tho
all draft plans and draft environmental
impact statements, not just plans
involving coal resources, will lie ri fr-.r-i!
to the Governor!®) of the affected
Statp(s) as well as other gcvrmn.err
entities for comments. The secrior. hn
also been amended to clarify what
documents arc furnished tc the St i1*Director and to ptovidc for subsup u r.‘
Stale Director approval oi the plan
Section 1616.6 Selection o f n j 'emmanagement plan—Section 1610 4-6 ■
Final.
The comments on § 1G16.8 g< nernih
opposed the changes in the propes* d
rulemaking. Apparer.'.iv. the public h.ui
the misunderstanding that this provision
constitutes final adoption of the pi.in
This is not the case, and since the
principal provision deleted by the
proposed rulemaking is covered by
provisions of the Council on
Environmental Quality regulations or.
the National Environmental Policy Act
it is not repeated in the final rulemaking
However, the section has been amenda:
in the final rulemaking to clarify the
intent of this provision. The amendmen:
also makes cleat the supervisory
responsibility of the State Director
Section 1616.9 Monitoring and
evaluation—Section 1610.4-9 in Find.
There were few comments on this
section. The final rulemaking has been
further clarified while retaining the
provision for established intervals for
monitoring but removes the "not more
than 5 years" since each resource
management plan must explicitly

Federal Register / Vol. 48, No. 88 / Thunday, May 5, 1963 / Rules and Regulation*
provide for monitoring at specific
intervals. The final sentence in the
proposed rulemaking is not needed since
monitoring reports and records is part of
the documentation relevant to the
planning process and are available for
public review.
Section 1617.1 Resource management
plan approval and administrative
review—Section 1610.5-1 in Final.
The final rulemaking amends 8 1017.1
of the proposed rulemaking by rewriting
paragraph (a) to condense it, and reflect
the basic requirement for the State
Director to approve and take action on
the resource management documents.
The procedural requirements for the
approval process will be set out in the
Bureau Manual section on planning.
Further, the final rulemaking deletes the
sentence in paragraph (b) dealing with
the designation of Areas of Critical
Environmental Concern. This sentence
is no longer needed because the
regulations contain a specific section on
designation of Areas of Critical
Environmental Concern.
Section 1617.2 Protest Procedures—
Section 1610.5-2 in Final.
There were several objections to the
change in the protest provision made by
§ 1617.1(d) of the proposed rulemaking.
After careful analysis of the comments,
it was determined that the public
misunderstood the proposed change,
which was designed to clarify the
protest provision. In addition, changes
have been made in this provision in the
final rulemaking to provide for a onestage protest process to correspond with
the delegation of plan approval and
environmental impact statement filing
authority to the State Director level. A
specific subsection is established for
protest procedures and subsequent
subsections in $ 1611.5 are renumbered
in the final rulemaking.
Section 1617.3 Conformity and
implementation—Section 1610.5-3 in
Final.
After a careful review of the few
comments received on 8 1017.3 of the
proposed rulemaking, the final
rulemaking makes only minor changes
in the content of the section, but
rewrites it for clarity and brevity,
including the addition of a new
paragraph that makes it clear that more
detailed plans for coal, oil shale and tar
sand must not only conform to the
provisions of their applicable

regulations, but must also conform to'die
requirements of this part.
Section 1617.4 - Changing the resource
management plan—Section 1610.5-4,
1610.5-6 in Final.
In response to concerns raised in the
comments on the section of the
proposed rulemaking that the provision'
on maintenance appeared to allow a
minor change in the scope of resource
use in a plan, the final rulemaking
amends the maintenance provision and
the amendment provision to make clear
the distinct difference between the two
concepts and their impacts on an
existing plan. The final rulemaking
makes it clear that maintenance cannot
make a change in the scope of resource
use in a plan, while an amendment can
make a change in the scope of resource
use.
Even though a large number of
comments on the revision provision of
the proposed rulemaking questioned the
deletion of the 10 -year update
requirement, none of those comments
made a convincing argument for
restoring the 10 -year requirement to
replace the "as necessary" provision in
the proposed regulations.
Section 1617.7 Designation o f areas
unsuitable fo r surface mining—Section
1610.7-1 in Final.
This section has been revised by the
final rulemaking in order to bring the
planning regulations into conformance
with the Federal Coal Management
regulations in Group 3400 of Title 43 of
the Code of Federal Regulations and to
clarify the use of plans in the
management of Federal coal resources.
Therefore, to be consistent with the
Federal Coal Management regulations,
this amendment allows the application
of the unsuitability criteria to areas
already under lease during mine plan
review, rather than during the
preparation of resource management
plan.
Section 1617.8 Designation o f Areas o f
Critical Environmental Concern—
Section 1610.7-2 in Final.
A great number of comments were
concerned about the changes the
proposed rulemaking would make in the
provisions for Areas of Critical
Environmental Concern. After restudy in
light of the comments, most of the
provisions of the existing regulations
covering Areas of Critical
Environmental Concern have been
restored by the final rulemaking and
consolidated in this section to show how
they are provided for in the planning
process and in the regulations. Many

comments recommended restudying die
identification criteria that are in the
existing regulations. After careful
consideration of the comments and the
regulations, the final rulemaking
restores two of the four identification
criteria that are presently in the existing
regulations. The criteria that are being
restored are those that are considered
most germane to the identification
process. The decision on this section of
the final rulemaking w as based in part
on the comments received on the
proposed rulemaking published in the
Federal Register on Decemberlfl, 1980
(45 FR 82879).
Language has been added by the final
rulemaking that requires the State
Director to publish a notice in the
Federal Register for public comment
when a draft resource management plan
involves the potential designation of an
Area of Critical Environmental Concern.
The final rulemaking does not adopt
the suggestion made by a few of the
comments to restore existing 5 1601.7-1
dealing with the maintenance of records
of the planning and environmental
analysis process. These requirements
can be handled by the planning process
guidance in the Bureau manual.
Three comments objected to the
deletion of (1601.7-2 of the existing
regulations concerning authority
annotations. After a careful review of
the comments and the regulations, it
was decided that there was no need to
retain that section and the final
rulemaking does not restore i t
Deletion of 8 1801.7-3 from the
existing regulations was also objected to
by several of the comments. The final
rulemaking does not change the
proposed rulemaking with reference to
this section because of the belief that
document content is more appropriate
for Bureau Manuals than for regulations.
Section 1618 Transition period—
Section 1610.8 in the Final.
The comments on section 1618 were
concerned about the language of the
proposed rulemaking that was read to
mean that existing management
framework plans would be retained
rather than going forward with the
completion of resource management
plana. The final rulemaking m akes clear
the intention of the Bureau of Land
Management to complete resource
management plans for lands under its
jurisdiction as rapidly as possible, on a
priority basis, within fiscal and
manpower constraints. The final
rulemaking adopts the title of this
section in the existing regulations
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because it more accurately reflect* the
function of the seetion.
Several of the comments questioned
the lack of an environmental impact
statement for this rulemaking. An
environmental assessment was
prepared and has been reviewed in light
of the changes in the final rulemaking.
The environmental assessment indicates
that the changes in the existing
regulations made by the final
rulemaking would have no significant
impact on the human environment. A
Finding of No Significant Impact was
also prepared. Further, an
environmental impact statement is
prepared with each resource
management plan. The planning process
also provides for each plan amendment
to be subject to the preparation of an
environmental impact statement.
Editorial and grammatical changes, as
needed, have been made.
The principal author of this final
rulemaking is David C. Williams, Office
of Planning and Environmental
Coordination, assisted by the staff of the
Office of Legislation and Regulatory
Management, Bureau of Land
Management.
The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291
and will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).
These amendments to the existing
planning regulations will not have any
significant impact on the economy. The
changes made by this amendment will
reduce the regulatory burden imposed
on the public by the existing planning
regulations.
The planning regulations that are
being amended by this final rulemaking
have an impact on all public lands under
the jurisdiction of the Bureau of Land
Management. The planning process is
required for all actions taken by the
Bureau on the public lands and affects
b II entities equally.
List of Subjects in 43 CFR Part 1600
Administrative practice and
procedures. Environmental impact
statements, Indians, Intergovernmental
relations. Public landB. Public lands—
classification.
Under the authority of sections 201
and 202 of the Federal Land Policy and
Management Act of 1970 (43 U.S.C. 1711
and 1712), Part 1600, Subchapter A.
Chapter II of Title 43 of the Code of
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Federal Regulations is revised to read as
set forth below.

P A R T 1600— P L A N N IN G ,
P R O G R A M M IN G , BUDGETING

G a m y E. Camitbera,
Assistant Secretary of the Interior.
May 2,1983.

PART 1600— PLANNING, PROGRAMMING,
BUDGETING
Subpart 1601— Planning
Sec.
1601.01
1601.02
1601.03
1601.04
1801.05
1601.06
policy.
1601.07
1601.06

Purpose.
Objective.
Authority.
Responsibilities.
Definitions.
Environmental impact statement
Scope.
Principles.

Subpart 1610— Resource Management
Planning

Sub part 1601— P lann in g
{ 1601.0-1

Purpose.

The purpose of this subpart is to
establish in regulations a process for the
development, approval, maintenance,
amendment and revision of resource
management plans, and the use of
existing plans for public lands
administered by the Bureau of Litre!
Management.
{1601.0-2

Objective.

The objective of resource
management planning by the BurcuU of
Land Management is to maximize
resource values for the public through a
rational, consistently applied set of
regulations and procedures whirh
promote the concept of multiple use
management and ensure parti,cipation
by the public, state and local
governments. Indian tribes and
appropriate Federal agencies Resource
management plans are designed to guide
and control future management actumand the development of subsequent,
more detailed and limited scope plans'
for resources and uses.

1610.1 Resource management planning
guidance.
1610.2 Public participation.
1610.3 Coordination with other Federal
agencies. State and local governments,
and Indian tribes.
1610.31 Coordination of planning effort.
1610.32 Consistency requirements.
1610.4 Resource management planning
§ 16U1.0-3 Authority.
process.
These regulations are issued order tin1610.41 Identification of issues.
authority of sections 201 and 2 0 2 of th e
1610.42 Development of planning criteria.
Federal Land Folicv and Manage men!
1610 4-3 Inventory data and information
Act of 1976 (43 U.S'C. 1711-1712): the
collection.
Public Rangelands Improvement Act of
1810.44 Analysis of the management
1978 (43 ll.S.C. 1901): section 3 of th e
situation.
Fedora! Coal Leasing Amendments A ':
1610.45 Formulation of alternatives
of 1976 (30 U.S.C. 201(a)): sections .r»22.
1610.46 Estimation of effects of
601. and 714 of the Surface Mining
alternatives.
Control and Reclamation Act of 19"v (.«.»
1610.47 Selection of preferred alternative.
U.S.C. 1201 et seq.): and the National
1610.48 Selection of resource management
Environmental
Policy Act of 1969 (42
plan.
U.S.C. 4321 et seq ).
1610.46 Monitoring and evaluation.
1610.5 Resource management plan approval,
1601.0-4 Responsibilities.
use and modification.
(a) National level policy and
1610.51 Resource management plan
procedure
guidance for planning shall be
approval, and administrative review.
provided by the Secretary and the
1610.52 Prolest procedures.
Director.
1610.53 Conformity and implementation.
(b) State Directors shall provide
1610.54 Maintenance.
quality control and supervisory review
1610.55 Amendment.
including plan approval, for plans and
1 1810.5-6 Revision.
related environmental impact
1 1610.5-7 Situations where action can be
statements and shall provide addition.il
taken based on another agency’s plan or
guidance, as necessary, for use by
a land uae analysis.
District and Area managers. State
1610.8 Management decision review by
Directors shall file draft and final
Congress.
environmental impact statements
1610.7 Designation of areas.
1610.71 Designation of areas unsuitable for associated with resource management
surface mining.
plans and amendments.
1610.72 Designation of Areas of Critical
(c) Resource management plans,
Environmental Concern.
amendments, revisions and related
1610.6 Transition period.
environmental impact statements shall
Authority: 43 ll.S.C. 1711-1712.
be prepared by District or Area
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Managers, and approved by State
Directors. In general Area Managers
will be responsible for directly
supervising the preparation of the plan,
and the District Manager for providing
general direction and guidance to the
planning effort

{ 1SOt.O-5 Definitions.
As used in this part, the term:
(a) “Areas of Critical Environmental
Concern” or “ACEC” means areas
within the public lands where special
management attention is required (when
such areas are developed or used or
where no development is required) to
protect and prevent irreparable damage
to important historic, cultural, or scenic
values,'fish and wildlife resources, or
other natural systems or processes, or to
protect life and safety from natural
hazards. The identification of a potential
ACEC shall not, of itself, change or
prevent change of the management or
use of public lands.
(b) "Conformity or conformance”
means that a resource management
action shall be specifically provided for
in the plan, or if not specifically
mentioned, shall be clearly consistent
with the terms, conditions, and
decisions of the approved plan or plan
amendment.

(c) "Consistent" means that the
Bureau of Land Management plans will
adhere to the terms, conditions, and
decisions of officially approved and
adopted resource related pluns, or in
their absence, with policies and
programs, subject to the qualifications in
5 1615.2 of this title.
(d) "Guidance" means any type of
written communication or instruction
that transmits objectives, goals,
constraints, or any other direction that
helps the District and Area Managers
and staff know how to prepare a
specific resource management plan.
(e) “Local government" means any
political subdivision of the State and
any general purpose unit of local
government with resource planning,
resource management, zoning, or land
use regulation authority.

(fj "Multiple use” means the
management of the public lands and
their various resource values so that
they are utilized in the combination that
will best meet the present and future
needs of the American people; making
the most judicious use of the lands for
some or all of these resources or related
services oveT areas large enough to
provide sufficient latitude for periodic
adjustments in use to conform to
changing needs and conditions: the use
of some lands for less than all of the
resources; a combination of balanced

and diverse resource uses that takes
into account the long term needs of
future generations lor renewable and
non-renewable resources, including, but
not fimtiA/t to, recreation, range, Hmhwe,
' minerals, watershed, wildlife and fish,
and natural scenic, scientific end
historical values: end harmonious and
coordinated management of the various .
resources without permanent
impairment of the productivity of the
land* and the quality of the environment
with consideration being given to the
relative values of the resources and not
necessarily to the combination of uses
that will give the greatest economic
return or the greatest unit output
(g) "Officially approved and adopted
resource related plans" means plans,
policies, programs and processes
prepared and approved pursuant to and
in accordance with authorization
provided by Federal, State or local
constitutions, legislation, or charters
wlucb have the force and effect of State
law.
(h) "Public" means affected or
interested individuals, including
consumer organizations, public land
resource users, corporations and other
business entities, environmental
organizations and other special interest
groups and officials of State, lo ca l and
Indian tribal governments.
(i) "Public lands" means any lands or
interest in lands owned by the United
States and administered by the
Secretary of the Interior through the
Bureau of Land Management, except
lands located on the Outer Continental
Shelf and lands held for the benefit of
Indians, Aleuts and Eskimos.
(j) "Resource area” means a
geographic portion of a Bureau of Land
Management district. It is the
administrative subdivision whose
manager has primary responsibility for
day-to-day resource management
activities and resource use allocations
and is, in most instances, the area for
which resource management plans are
prepared and maintained.
(k) “Resource management plan"
means a land use plan as described by
the Federal Land Policy and
Management Act. The resource
management plan generally establishes
in a written document:
(l) Land areas for limited, restricted or
exclusive use: designation, including
ACEC designation: and transfer from
Bureau of Land Management
Administration;
(2)
Allowable resource uses (either
singly or in combination) and related
levels of production or use to be
maintained:
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(3) Resource condition goals and
objectives to be attained:
(4) Program constraints and general
n w u f r u t practices needed lo
achieve the^bove items;
(5) Need for an area lo be covered by
more detailed and specific plans;
fB) Support action, including such
measures as resource protection, access
developm ent really action, cadastral
survey, etc., as necessary to achieve the
above:
(7) General hnplsm retatkm
sequences, where carrying out a planned
action is dependent upon prior
acocaplishrnent of another planned
action; and
(8 ) Intervals and standards for
monitoring and evaluating the plan to
determine the effectiveness of the plan
and die need for amendment or revision.
It is not a final implementation
decision on actions which require
further specific plana, process steps, or
decisions under specific provisions of
law and regulations.
1 1401.0-

6

Environmental Import

policy*
Approval of a resource management
plan is considered a major Federal
action significantly affecting the quality
of the human environment. The
environmental analysis of alternatives
and the proposed plan shall be
accomplished as part of the resource
management planning process and,
wherever possible, the proposed plan
and related environmental impact
statement shall be published in a single
document.
91601.0-

7 Scope.

(a) These regulations apply to all
public lands.
(b) There regulations also govern the
preparation of resource management
plans when the only public land interest
is the mineral estate.
91601.0- 6 Prtnctplaa.
The developm ent approval,
maintenance, amendment and revision
of resource management plans will
provide for public involvement and shall
be consistent with the principles
described in section 202 of the Federal
Land Policy and Management Act of
1976. Additionally, the impact on local
economies and uses of adjacent or
nearby non-Federal lands and on nonpublic b u d surface over Federallyowned mineral interests shall be ‘
considered.
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Subpart 1510—Raaourca Managamant
Planning
0*8-98.1 >Bnouns« managamant planning
guidance.
(a) Guidance for preparation and
amendment of resource management
plans may be provided by the Director
and State Director, as needed, to help
the District and Area Manager and staff
prepare a specific plan. Such guidance
may include the following:
(1) National level policy which has
been established through legislation,
regulations, executive orders or other
Presidential. Secretarial or Director
approved documents. This policy may
include appropriately developed
resource management commitments,
suet as a right-of-way corridor crossing
several resource areas, which are not
required to be reexamined as part of the
planning process.
(2) Analysis requirements, planning
procedures and other written
information and instructions required to
be considered in the planning process.
(3) Guidance developed at the State
Director level, with necessary and
appropriate governmental coordination
as prescribed by 5 1610.3 of this title.
Such guidance shall be reconsidered by
the State Director at any time during the
planning process that the State Director
level guidance is found, through public
involvement or other means, to be
inappropriate when applied to a specific
area being planned.
(b) A resource management plan shall
be prepared and maintained on a
resource area basis, unless the State
Director authorizes a more appropriate
area.
(c) An interdisciplinary approach
shall be used in the preparation,
amendment and revision of resource
management plans as provided in 40
CFR 1502.6. The disciplines of the
preparers shall be appropriate to the
values involved and the issues identified
during the issue identification and
environmental impact statement scoping
stage of the planning process. The
District or Area Manager may use any
necessary combination of Bureau of
Land Management staff, consultants,
contractors, other governmental
personnel, and advisors to achieve an
interdisciplinary approach.
f 1610.2 Public Participation.

(a)
The public shall be provided
opportunities to meaningfully
participate in and comment on the
preparation of plans, amendments and
related guidance and be given early
notice of planning activities. Public
involvement in the resource
management planning process shall

conform to the requirements of the
National Environmental Policy Act and
associated implementing regulations.
(b) The Director shall, early in each
fiscal year, publish a planning schedule
advising the public of the status of each
plan in process of preparation or to be
started during that fiscal year, the major
action on each plan during that fiscal
year and projected new planning starts
for the 3 succeeding fiscal years. The
notice Bhall call for public comments on
projected new planning starts so that
such comments can be considered in
refining priorities for those years.
(c) Upon starting the preparation,
amendment or revision of resource
management plans, public participation
shall be initiated by a notice published
in the Federal Register and appropriate
media, including newspapers of general
circulation in the State, adjoining States
where the District Manager deems it
appropriate, and the District. This notice
may also constitute the scoping notice
required by regulation for the National
Environmental Policy Act (40 CFR
1501.7). This notice shall include the
following:
(1) Description of the proposed
planning action;
(2) Identification of the geographic
area for which the plan is to be
prepared;
- (3) The general types of issues
anticipated;
(4) The disciplines to be represented
and used to prepare the plan;
(5) The kind and extent of public
participation opportunities to be
provided;
(6) The times, dates and locations
scheduled or anticipated for any public
meetings, hearings, conferences or other
gatherings, as known at the time;
(7) The name, title, address and
telephone number of the Bureau of Land
Management official who may be
contacted for further information; and
(6)
The location and availability of
documents relevant to the planning
process.
(d) A list of individuals and groups
known to be interested in or affected by
a resource management plan shall be
maintained by the District Manager and
those on the list Bhall be notified of
public participation activities.
Individuals or groups may ask to be
placed on this list. Public participation
activities conducted by the Bureau of
Land Management shall be documented
by a record or summary of the principal
issues discussed and comments made.
The documentation together with a
list of attendees shall be available to the
public and open for 30 days to any
participant who wishes to clarify the
views he/she expressed.

(e) At least 15 days' public notice
shall be given for public participation
activities where the public is invited to
attend. Any notice requesting written
comments shall provide for at least 30
calendar days for response. Ninety days
shall be provided for review of the draft
plan and draft environmental impact
statement. The 90-day period shall begin
when the Environmental Protection
Agency publishes a notice of the filing of
the draft environmental impact
statement in the Federal Register.
(f) Public notice and opportunity fur
participation in resource mangement
plan preparation shall be appropriate tc
the areas and people involved and shall
be provided at the following specific
points in the planning process:
(1) General notice at the outset of she
process inviting participation in the
identification of issues (See 5§ 1610.2!( ’>
and 1610.4-1);
(2) Review of the proposed planning
criteria (See fi 1610.4-2);
(3) Publication of the draft resource
management plan and draft
environmental impact statement (See
S 1610.4-7);
(4) Publication of the proposed
resource management plan and f-p.i!
environmental impact statement wli'■h
triggers the opportunity for protest (See
551610.4-8 and 1610.5-1 (b)): and
(5) Public notice and comment on any
significant change made to the plan as a
result of action on a protest (See
5 1610.5-l(b)).
(g) Copies of an approved resource
management plan and amendments
shall be reasonably available for pub!!-review. This includes copies at the State
Office for the District, the District
Manager's Office, the Area Office for
lands directly involved and additional
locations determined by the District
Manager. Plano, amendments end
revisions shall be published and single
copies shall be available to the pubh':
upon request during the public
participation process. After .approval, a
fee may be charged for additional copies
at a rate established by the Director.
(h) Supporting documents to a
resource management plan shall be
available for public review at the office
where the plan was prepared.
(i) Fees for reproducing requested
documents beyond those used as part of
the public participation activities and
other than 6ingle copiea of the prinied
plan amendment or revision may be
charged according to the Depaiimrnt of
the Interior schedule for Freedum of
Information Act requests in 43 CFR Pari
2.
(j) When resource management pie ns
involve areas of potential mining fur
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co*J by means other than underground
mining, and the surface is privately
owned, the Bureau of Land Management
shall consult with all surface owners
who meet the criteria in | 340Qj0-5 of *
this title. Contact shall he made in
accordance with Subpart 9427 of this
title and shall provide time to fully
consider surface owner views. This
contact may be made by mail or in
person by the District or Area Manager
or his/her appropriate representative. A
period of at least 30 days from the time
of contact shall be provided for surface
owners to convey their preference to the
Area or District Manager.
(k) If the plan involves potential for
coal leasing, a public hearing shall be
provided prior to the approval of the
plan, if requested by any person having
an interest which is, or may be.
adversely affected by implementation of
such plan. The hearing shall be
conducted as prescribed in 8 3420.1-5 of
this title and may be combined with a
regularly scheduled public meeting. The
authorized officer conducting the
hearing shall:
(l) Publish a notice of the hearing in a
newspaper of general circulation in the
affected geographical area at least once
a week for 2 consecutive weeks;
(2)
Provide an opportunity for
testimony by anyone who so desires;
and
(3J Prepare a record of the
proceedings of the hearing.
8 1610.3 Coordination with other Fadarai
agencies, Stata and local governments, and
Indian tribes.
$1610.3-1
efforts.

Coordination of planning

(a)
In addition to the public
involvement prescribed by 8 1610.2 of
this title the following coordination is to
be accomplished with other Federal
agencies. State and local governments,
and Indian tribes. The objectives of the
coordination are for the State Directors
and District and Area Managers to keep
apprised of non-Bureau of Land
Management plans; assure that
consideration is given to those plans
that are germane in the development of
resource management plans for public
lands; assist in resolving, to the extent
practicable, inconsistencies between
Federal and non-Federal government
plans; and provide for meaningful public
involvement of other Federal agencies,
State and local government officials,
both elected and appointed, and Indian
tribes in the development of resource
management plans, including early
pubic notice of proposed decisions
which may have a significant impact on
non-Federal lands.

(jb) State Director* and District and
A n t Managaea shall provide oilier
Federal agendas. State and local
government*, and Indian tribes
opportunity for review, advice, and
suggestion on issues and topics which
may affect or Influence other agency or
other government programs. To
facilitate coordination with State
governments. State Directors should
seek the policy advice of the
Governors) on the timing, scope and
coordination of plan components;
definition of planning areas; ■/Aftnling
of public involvement activities; and the
multiple use opportunities and
constraints on public lands. State
Directors may seek written agreements
with Governors or their designated
representatives on processes and
procedural topics such as exchanging
information, providing advise and
participation, and timeframes for
receiving State government partidpation
and review in a timely fashion. If an
agreement is not readied, the State
Director shall provide opportunity for
Governor and State agency review,
advice and suggestions on issues and
topics that the State Director has reason
to believe could affect or influence State
government programs.
(c) In developing guidance to District
Managers, in compliance with section
1611 of this title, the Slate Director shall:
(1) Ensure that it is as consistent as
possible with existing officially adopted
and approved resource related plans,
policies or programs of other Federal
agencies. State agencies, Indian tribes
and local governments that may be
affected, as prescribed by 8 1610.3-2 of
this title;
(2) Identify areas where the proposed
guidance is inconsistent with such
poliries, plans or programs and provide
reasons why the inconsistencies exist
and cannot be remedied; and
(3) Notify the other Federal agencies,
State agencies, Indian tribes or local
governments with whom consistency is
not achieved and indicate any
appropriate methods, procedures,
actions and/or programs which the
State Director believes may lead to
resolution of such Inconsistencies.
(d) A notice of intent to prepare,
amend, or revise a resource
management plan shall be submitted,
consistent with State procedures for
coordination of Federal activities, for
circulation among State agencies. This
notice shall alto be submitted to Federal
agencies, the heads of county boards,
other local government units and Tribal
Chairmen or Alaska Native Leaders that
have requested such notices or that the
responsible line manager has reason to.
believe would be concerned with the
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p lan a r anaadreenL These notices shall
ba issued simultaneously with the public
notfoae r o ta te d an ie r 1193112(b) of this
tide.
•
fo) Federal sp a d e s. State and local
g o v m a este and fodhra tribes shall
nave the time period prescribed under
8 1 0 * 2 erf tU s title far review aad
commas* an reaooroe management plan
prop—ala. Should they notify the
District or Area Manager, in writing, of
what they believe to be specific
jrrn —iatrndea between the Bureau of
Land Management resource
management plan and their officially
approved and adopted resources related
plana, the resource management plan
documentation shall show how those
inconsistencies were addressed and. if
possible, resolved.
(Q When an Advisory Council has
been formed under section 309 of the
Federal Land PoKcy and Management
Act for the district in which the resource
area is located, that council shall be
informed and their views sought and
considered throughout the resource
management planning process.
8 16UL3-2 Consistency requirement*.

(a) Guidanre and resource
management plana and amendments to
management framework plana shall be
consistent with officially approved or
adapted re so ir ee related plans, and the
policies and p ro g ram contained therein,
of sther Federal agencies. State and
local governments and Indian tribes, so
long as the guidance and resource
management plana are also consistent
with foe purposes, policies and
programs of Federal laws and
regulations applicable to public lands,
including Federal and State pollution
control laws as implemented by
applicable Federal and State air, water,
noise, and other pollution standards or
implementation plana.
(b) In the absence of officially
approved or adopted resource-related
plana of other Federal agencies. State
and local governments and Indian
tribea, guidance and resource
management plans shall, to the
maximum extent practical, be consistent
with officially approved and adopted
resource related policies and programs
of other Federal agencies, State and
local governments and Indian tribes.
Such consistency will be accomplished
so long as the guidance and resource
management plans are consistent with
the policies, programs and provisions of
Federal laws and regulations applicable
to public lands, Including, but not
limited to, Federal and State pollution
control laws as implemented by
applicable Federal and State air. water,
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noise and other pollution standards or
implementation plans.
(c) State Directors and District tnd
Area Managers shall, to the extent
practicable, keep apprised of State and
local governmental and Indian tribal
policies, plans, and programs, but they
shall not be accountable for ensuring
consistency if they have not been
notified, in writing, by State and local
governments or Indian tribes of an
apparent inconsistency.
(d) Where State and local government
policies, plans, and programs differ,
those of die higher authority will
normally be followed.
(e) Prior to the approval of a proposed,

resource management plan, or
amendment to a management
framework plan or resource
management plan, the State Director
shall submit to the Governor of the
Stale(s) involved, the proposed plan or
amendment and shall identify any
known inconsistencies with State or
local plans, policies or programs. The
Govemorfs) shall have 60 days in which
to identify inconsistencies and provide
recommendations in writing to the State
Director. If the Govemor(s) does not
respond within the 60-day period, the
plan or amendment shall be presumed to
be consistent. If the written
recommendation(s) of the Govemorfs)
recommend changes in the proposed
plan or amendment which were not
raised during the public participation
process on that plan or amendment, the
State Director shall provide the public
with an opportunity to comment on the
recommendationfs). If the State Director
does not accept the recommendations of
the Governor(s). The State Director shall
notify the Governors) and the
Govemorfs) shall have 30 days in which
to submit a written appeal to the
Director of the Bureau of Land
Management. The Director shall accept
the recommendations of the Govemorfs)
if he/she determines that they provide
for a reasonable balance between the
National interest and the State's
interest. The Director shall communicate
to the Govemorfs) in writing and
publish in the Federal Register the
reasons for his/her determination to
accept or reject such Governor's
recommendations.
5 1610.4 Resource menegement pfenning
process.
11610.4-1

Identification of Im u m .

At the outset of the planning process,
the public, other Federal agencies, State
and local governments and Indian tribes
•hall be given an opportunity to suggest
concerns, needs, and resource use,
development and protection

opportunities for consideration in the
preparation of the resource management
plan. The District and Area Manager
•hall analyze those suggestions, plus
available district records of resource
conditions, trends, neede and problems,
and select topics and determine the
issues to be addressed during the
planning process. Issues may be
modified during the planning process to
incorporate new information. The
identification of issues shall also comply
with the scoping process required by
regulations implementing the National
Environmental Policy Act (40 CFR
1501.7).
11610.4criteria.

2 Development of planning

The District or Area Manager shall
prepare criteria to guide development of
the resource management plan or
revision, to ensure thBt it is tailored to
the issues previously identified and to
ensure that unnecessary data collection
and analyses are avoided. Planning
criteria shall generally be based upon
applicable law, Director and State
Director guidance, the results of public
participation and coordination with
other Federal agencies, State and local
governments and Indian tribeB.
Proposed planning criteria, including
any significant changes, shall be made
available for public comment prior to
being approved by the District manager
for use in the planning process. Planning
criteria may be changed as planning
proceeds, based on public suggestions^
and the findings of the various studies
and assessments.

types of resources for development or
protection. Factors to be considered may
include, but are not limited to:
(a) The types of resource use and
protection authorized by the Federal
Land Policy and Management Act and
other relevant legislation:
(b) Opportunities to meet goals and
objectives defined in national and State
Director guidance;
(c) Resource demand forecasts and
analyses relevant to the resource area;
(d) The estimated sustained levels of
the various goods, sendees and uses
that may be attained under existing
biological and physical conditions and
under differing management practices
and degrees of management intensity
which are economically viable under
benefit cost or cost effectiveness
standards prescribed in national or
State Director guidance;’
(e) Specific requirements and
constraints to achieve consistency with
policies, plans and programs of other
Federal agencies. State and local
government agencies and Indian tribes;
(f) Opportunities to resolve public
issues Hnd management concerns;
(g) Degree of local dependence on
resources from public lands;
(h) The extent of coal lands which
may be further considered under

provisions of S 3420.2-3(a) of this title;
' and
(i) Critical threshold levels which
should be considered in the formulation
of planned alternatives.
1 1610.4-

5 Formulation of alternatives.

All reasonable resource management

1 1610.43 Inventory data and information alternatives shall be considered and
eoHsetkm.
several complete alternatives developed

for detailed study. The alternatives
(a)
The District or Area Manager shall
developed shall reflect the variety of
arrange for resource, environmental,
issues and guidance applicable to the
social, economic and institutional data
resource uses. In order to limit the total
and information to be collected, or
number of alternatives analyzed in
assembled if already available. New
detail to a manageable number for
information and inventory data
presentation and analysis, all
collection will emphasize significant
reasonable variations shall be treated as
issues and decisions with the greatest
‘ subaltematives. One alternative shall be
potential impact. Inventory data and
for no action, which means continuation
information shall be collected in a
of present level or systems of resource
manner that aids application in the
use. The plan shall note any alternatives
planning process, including subsequent
identified and eliminated from detailed
monitoring requirements.
study and shall briefly discuss the
f 1610.4-4 Analysis of the management
reasons for their elimination.
situation.

The District or Area Manager shall
analyze the inventory data and other
information available to determine the
ability of the resource area to respond to
identified issues and opportunities. The
analysis of the management situation
shall provide, consistent with multiple
use principles, the basis for formulating
reasonable alternatives, including the

11610.46
alternatives.

Estimation of effects of

The District or Area Manager shall
estimate and display the physical,
biological, economic, and social effects
of implementing each alternative
considered in detail. The estimation of
effects shall be guided by the planning
criteria and procedures implementing
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the National Environmental Policy Act.
The estimate may be stated in terms of
probable ranges where effects cannot be
precisely determined.

and at other times as appropriate to
determine whether there is sufficient
cause to warrant amendment or revision
of the plan.

51610.47
alternative.

1 1610.5 Raaourca management plan
approval, use and modHIcatioa

Selection of preferred

The District or Area Manager shall
evaluate the alternatives and the
estimation of their effects according to
the planning criteria, and develop a
preferred alternative which shall best
meet Director and State Director
guidance. The preferred alternative shall
be incorporated into the draft resource
management plan and draft
environmental impact statement. The
resulting draft resource management
plan and draft environmental impact
statement shall be forwarded to the
State Director for approval, publication,
and filing with the Environmental
.Protection Agency. This draft plan and
environmental impact statement shall be
provided for comment to the Governor
of the State involved, and to officials of
other Federal agencies, State end local
governments and Indian tribes that the
State Director has reason to believe
would be concerned. This action shall
constitute compliance with the
requirements of 5 3420.1-7 of this title.

11610.5-1 Resource management plan
approval and adminlstrattve revtew.

(a) The proposed resource
management plan or revision shall be
submitted by the District Manager to the
State Director for supervisory review
and approval. When the review is .
completed the State Director shall either
publish the proposed plan and file the
related environmental Impact statement
or return the plan to the District
Manager with a written statement of the
problems to be resolved before the
proposed plan can be published.
(b) No earlier than 30 days after the
Environmental Protection Agency
publishes a notice of the filing of the
final environmental impact statement in
the Federal Register, and pending final
action on any protest that may be filed,
the State Director shall approve the
plan. Approval shall be withheld on any
portion of a plan or amendment being
protested until final action has been
completed on such protest. Before such
approval is given, there shall be public
notice and opportunity for public
comment on any significant change
made to the proposed plan. The
approval shall be documented in a
concise public record of the decision,
meeting the requirements of regulations
for the National Environmental Policy
Act of 1969 (40 CFR 1505.2).
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(U) A statement of the issue or issues
being protested;
(ill) A statement of the part or parts of
the plan or amendment being protested;
' (iv) A copy of all documents
addressing the issue or issues that were
submitted during the planning process
by the protesting party or an indication
of the date the issue or issues were
discussed for the record; and
(v) A concise statement explaining
why tlje State Director's decision is
believed to be wrong.
(3)
The Director shall promptly render
a decision on the protest. The decision
shall be in writing and shall set forth the
reasons for the decision. The decision
shall be sent to the protesting party by
certified mail, return receipt requested.
(b)
The decision of the Director shall
be the final decision of the Department
of the Interior.
61610.5-3 Conformity and

hnplemantatton.
(a) All future resource management
. authorizations end actions, as well aa
budget or other action proposals to
higher levels in the Bureau of Land
Management and Department, and
subsequent more detailed or specific
planning, shall conform to the approved
plan.
61610.46 Selection of resource
(b) After a plan is approved or
management plan.
amended, and if otherwise authorized
After publication of the draft resource
by
law, regulation; contract, permit,
management plan and draft
cooperative agreement or other
environmental impact statement, the
instrument
of occupancy and use, the
District Manager shall evaluate the
District and Area Manager shall take
comments received and select and
appropriate
measures, subject to valid
recommend to the State Director, for
existing rights, to make operations and
supervisory review and publication, a
activities under existing permits,
S 1610.5-2 Pro last procedures.
proposed resource management plan
contracts, cooperative agreements or
and final environmental impact
(a) Any person who participated in
other instruments for occupancy and
statement. After supervisory review of
the planning process and has an interest
use, conform to the approved plan or
the proposed resource management
which is or may be adversely affected
amendment within a reasonable period
plan, the State Director shall publish the
by the approval or amendment of a
of time. Any person adversely affected
plan and file the related environmental . resource management plan may protest
by a specific action being proposed to
impact statement.
such approval or amendment. A protest
implement some portion of a resource
may raise only those issues which were
1610.49 Monitoring and evaluation.
management plan or amendment may
submitted for the record during the
appeal such action pursuant to 43 CFR
The proposed plan shall establish
planning process.
4.400 at the time the action is proposed
intervals and standards, as appropriate,
(1) The protest shall be In writing and
for implementation.
for monitoring and evaluation of the
shall be filed with the Director. The
plan. Such intervals and standards shall
(c) If a proposed action is not in
protest shall be filed within 30 days of
be based on the sensitivity of the'conformance, and w arrants further
the date the Environmental Protection
resource to the decisions involved and
consideration
before a plan revision is
Agency published the notice of receipt
shall provide for evaluation to
scheduled, such consideration shall be
of the final environmental impact
determine whether mitigation measures
through
a
plan
amendment in
statement containing the plan or
are satisfactory, whether there has been
accordance with the provisions of
amendment in the Federal Register. For
significant change in the related plans of an amendment not requiring the
11610.5-5 of this title.
other Federal agencies, State or local
(d) More detailed and site specific
preparation of an environmental impact
governments, or Indian tribes, or
plans for coal, oil shale and tar sand
statement, the protest shall be filed
whether there is new data of
resources shall be prepared in
within 30 days of the publication of the
significance to the plan.
accordance with specific regulations for
notice of its effective date.
The District Manager shall be
those resources: group 3400 of this title
(2) The protest shall contain:
responsible for monitoring and
(i) The name, mailing address,
for coal; group 3900 of this title for oil
evaluating the plan in accordance with
telephone number and interest of the
shale; and part3140 of this title for tar
the established intervals and standards
person filing the protest;
sand. These activity plans shall be in
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conformance with land use plans
prepared and approved under the
provisions of this part.
1 1810.5-4

Matntananca.

(b) If a decision is made to prepare an
environmental impact statement the
amending process shall foilow the same
procedure required for the preparation
and approval of the plan, but
consideration shall be limited to that
portion of th rp lan being considered fo r
amendment. If several plans are being
amended simultaneously, a single
environmental impact statement may ba
prepared to cover all amendments.

Resource management plans and
supporting componentsshall be
maintained as necesiary to reflect minor
changes in data. Such maintenance is
limited to further refining or
documenting a previously approved
decision* incorporated in the plan.
Maintenance shall not result in
expansion in the scope of resource uses
or restrictions, or change the terms,
conditions, and decisions of the
approved plan. Maintenance is not
considered a plan amendment and shall'
not require the formal public
involvement and interagency
coordination process described under
I f 1610.2 and 1610.3 of this title or the
preparation of an environmental
assessment or environmental impact
statement. Maintenance shall be
documented in plans and supporting
records.

| ’•10.5-7 Situations wtwre action can ba
taken baaed an anotheragency’a plan, or at
land uee analysis.

S 1610.5-5 Amendment
A resource management plan may be
changed through amendment. An
amendment shall be initiated by the
need to consider monitoring and
evaluation findings, new data, new or
revised policy, a change in
circumstances or a proposed action that
may result in a change m the scope o f
resource uses or a change in the tennr, _
conditions and decisions of the ’
approved plan. An amendment shall be
made through an environmental
assessment of the proposed change, or
an environmental impact statement, if
necessary, public involvement as
prescribed in ( 1610.2 of this title,,
interagency coordination and
consistency determination as prescribed.’
in § 1610.3 of this title and any ether
data or analysis thatm ay be
appropriate. In all cases, the effect of tike
amendment on the plan shall be
evaluated. If the amendment is being
considered in response to a specific
proposal, the analysis required for die
proposal and for the amendment may
occur simultaneously.
(a) If the environmental assessment
does not disclose significant im ped, a
finding of no significant impact .may be
made by the District Manager. The
District Manager shall then make a
recommendation on the amendment to
the State Director for approval* and
upon approval the District Manager
shall issue a public notice of the action
taken on the am endm ent If the
amendment is approved, it may be
implemented 30 days after such notice.

These regulations authorize the
preparation, o f a re s o u k s management
plan for whntkvar public land1interests
exist in a given land area. There are
situations of mixed'ownership, where the
public land; estate-ia under non-Federal
surface, o r adnum atorttan of the lan d is
shared by the Bureau of Land
Management with another Federal
agency. The District and Area Manager
may use the plans or the land use
analysis of other agencies when split or
shared estate conditions exist in any of
the following situations:
(a) Another agency’s plan (Fedaral
State, or local) may be used as a basis
for an action only if it is comprehensive
and has considered the public land
interest involved in a way comparable
to the manner in which it would have
been considered in a resource
management plan, including the
opportunity fbr public participation.
(b) After evaluation and review, the
Bureau of Land Management may adopt
another agency's plan for continued use
as a.resource management plan if an
agreement is reached between the
Bureau of Land Management and the
other agency to provide for maintenance,
add amendment of the plan, as
necessary, to comply witfi law and
policy applicable to public lands.
(c) A land use analysis may be used to
consider a coal lease when there is no
Federal ownership interest in the
surface or when coal resonates are
insufficient to justify plan preparation
costs. The land use analysis process, as
authorized by the Federal Coal Leasing
Amendments Act. consists of an

f 1610.5-6 RsvM on.

A resource management plan shall be
revised as necessary, based on
monitoring and evaluation findings
(I 1610.4-9), new data, new or revised
policy and changes in circumstances
affecting the entire plan or major
portions of the plan. Revisions shall
comply with ail of the requirements of
these regulations for preparing and
approving an original resource
management plan.

environmental assessment or impact
statement public participation as
required by 1 1610.2 of this title, the
consultation and consistency
determinations required by ( 1610.3 of
this title, the protest procedure
prescribed by 8 1610.5-2 of this title and
a decision on the coal lease proposal. A
.land use analysis meets the planning
requirements of section 202 of the
Federal Land Policy and Management
Act. The decision to approve the land
use analysis and to lease coal is made
by the Departmental official who has
been delegated the authority to issue
coal leases.
(1610.6 Management decision review by
Congress.

The Federal Land Policy and
Management Act requires that any
Bureau of Land Management
management decision or action pursuant
to a management decision which totally
eliminates one or more principal or
major uses for 2 or more years with
respect to a tract of 100,000 acres or
more, shall be reported by the Secretary
to Congress before it can be
implemented. This report shall not be
required prior to approval of a resource
management plan which, if fully or
partially implemented, would result in
such an elimination. The required report
shall be submitted as the first action
step in implementing that portion of a
resource management plan which would
require elimination of such a use.
( 1610.7 Designation of areas.
$ 1610J-1

Designation of areas

unsuitable for surface mining.
(a)
(1) The planning process is the
chief process by which public land is
reviewed to assess whether there 8re
areas unsuitable for all or certain types
o f surface coal mining operations under
section 522(b) of the Surface Mining
Control and Reclamation Act. The •
unsuitability criteria to be applied
during the planning process are found in
| 3461.1 of this title.
(2) When petitions to designate land
unsuitable under section 522(c) of the
Surface Mining Control and Reclamation
Act are referred to the Bureau of Land
Management for comment, the resource
management plan, or plan amendment if
available, shall be the basis for review.
(3) After a resource management plan
or plan amendment is approved in
which lands are assessed as unsuitable,
the District Manager shall take all
necessary steps to implement the results
of the unsuitability review as it applies
to all or certain types of coal mining.
(b)
(1) The resource management
planning process is the chief process by
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which public lands are reviewed for
designation as unsuitable for entry or
leasing for mining operations for
minerals and materials other than coal
under section 601 of the Surface Mining
Control and Reclamation Act.
(2) When petitions to designate lands
unsuitable under section 601 of the
Surface Mining Control and Reclamation
Act are received by the Bureau of Land
Management, the resource management
plan, if available, shall be the basis for
determinations for designation,
(3) After a resource management plan
or plan amendment in which lands are
designated unsuitable is approved, the
District Manager shall take all
necessary steps to implement the results
of the unsuitability review as it applies
to minerals or materials other than coal.
{ 1610.7-2 Designation of areas of critical
environmental concern.

Areas having potential for Areas of
Critical Environmental Concern (ACEC)
designation and protection management
shall be identified and considered
throughout the resource management
planning process (see S§ 1810.4-1
through 1610.4-9).
'
(a) The inventory data shall be
analyzed to determine whether there are
areas containing resources, values,
systems or processes or hazards eligible
for further consideration for designation
as an ACEC. In order to be a potential
ACEC, both of the following criteria
shall be met:
(1) Relevance. There shall be present
a significant historic, cultural, or scenic
value; a fish or wildlife resource or other
natural system or process; or natural
hazard.
(2) Importance. The above described
value, resource, system, process, or
hazard shall have substantial
significance and values. This generally
requires qualities of more than local

significance and special worth,
consequence, meaning, distinctiveness,
or cause for concern. A natural hazard
can be important if it is a significant
threat to human life or property.
(b) The State Director, upon approval
of a draft resource management plan,
plan revision, or plan amendment
Involving ACECs, shall publish a notice'
in the Federal Register listing each
ACEC proposed and specifying the
resource use limitations, if any, which
would occur if it were formally
designated. The notice shall provide a
60-day period for public comment on the
proposed ACEC designation. The
approval of a resource management
plan, plan revision, or plan amendment
constitutes formal designation of any
ACEC involved. The approved plan
shall include the general management
practices and uses, including mitigating
measures, identified to protect
designated ACEC.
S 1610J

Transition poriod.

(a) Until superseded by resource
management plans, management
framework plans may be the basis for
considering proposed actions as follows:
(1) The management framework plan
shall be in compliance with the principle
of multiple use and sustained yield and
shall have been developed with public
participation and governmental
coordination, but not necessarily
precisely as prescribed in 9 S 1610.2 and
1610.3 of this title.
(2) No sooner than 30 days after the
Environmental Protection Agency
publishes a notice of the filing of a final
court-ordered environmental impact
statement—which is based on a
management framework plan—proposed
actions may be initiated without any
further analysis or processes included in
this subpart.

'( 8) For proposed actions other than
those described in paragraph (a)(2) of
this section, determination shall be
made by the District or Area Manager
whether the proposed action is in
conformance with the management
framework plan. Such determination
shall be in writing and 1shall explain the
reasons for the determination.
(1) If the proposed action is in
conformance, it may be further
considered for decision under
procedures applicable to that type of
action, including requirements of
regulations for implementing the
procedural provisions of the National
Environmental Policy Act in 40 CFR
Parts 1500-1508.
(ii) If the proposed action is not in
conformance with the management
framework plan, and if the proposed
action warrants further favorable
consideration before a resource
management plan is scheduled for
preparation, such consideration shall be
through a management framework plan
amendment using the provisions of
1 1610.5- 5 of this title.
(b)(1) If an action is proposed where
public lands are not covered by a
management framework plan or a
resource management plan, an
environmental assessment and an
environmental impact statement, if
necessary, plus any other data and
analysis necessary to make an informed
decision, shall be used to assess the
impacts of the proposal and to provide a
basis for a decision on the proposal.
(2) A land disposal action may be
considered before a resource
management plan is scheduled for
preparation, through a planning
analysis, using the process described in
1 1610.5- 5 of this title for amending a
plan.
[PR Doc. B-11M1 Piled
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APPENDIX B

others, including other Federal
iJ r ie s along with dates of issuance
•fyixDi’ration and copies of any reiedocuments;
If available, site plans, drawings
J ! annotated aerial photographs deS#Ating the boundaries of the instalJJJJn and locations of the areas used;
•Pi, a narrative explanation stating
•hen Federal use of each area began;
•hit use was being made of the lands
I of December 1 8 , 1971; whether any
!rtlon has taken place between Deijnber 18, 1 9 7 1 , and the end of the
Appropriate selection period that
Jouid reduce the area needed, and the
*te this action occurred.
ic) The State Director shall request
comments from the selecting Native
corporation relating to the identifica
tion of lands requiring a determina
tion. The period for comment by the
Native corporation shall be as pro
vided for the agency in § 2655.3(a) of
this title, but shall commence from
•he date of receipt of the latest copy
the holding agency’s submission.
>d) The holding agency has the
warden of proof in proceedings before
:ne State Director under this subpart.
Adetermination of the lands to be re
tained by the holding agency under
lection 3(e) of the act and this subpart
shall be made based on the informa
tion available in the case file. If the
molding agency fails to present ade;uate information on which to base a
^termination, all lands selected shall
* approved for conveyance to the se
ating Native corporation.
<e) The results of the determination
'hall be incorporated into appropriate
Vision documents.

the State Director and any affected
Native corporation shall be notified in
writing of the Secretary’s decision re
garding the request for Secretarial ju
risdiction and the reasons for the deci
sion shall be communicated in writing
to the requesting agency and any
other parties to the appeal.
(b) When an appeal to a decision to
issue a conveyance is made by a hold
ing agency or a Native corporation on
the basis that the Bureau of Land
Management neglected to make a de
termination pursuant to section
3(e)(1) of the act, the matter shall be
remanded by the Board of Land Ap
peals to the Bureau of Land Manage
ment for a determination pursuant to
section 3(e)(1) of the act and these
regulations: Provided, That the hold
ing agency or Native corporation has
reasonably satisfied the Board that its
claim is not frivolous.
Group 2700— Disposition; Solos
N ote : T h e in fo rm a tio n collection req u ire 
m en ts co n ta in e d in P a r t 2740 of G ro u p 2700
hav e b een ap p roved by th e O ffice of M an 
ag e m e n t a n d B u d g et u n d e r 44 U.S.C. 3507
a n d assigned clearan ce n u m b er 1004—0012.
T h e in fo rm a tio n is being collected to p erm it
th e au th o rize d officer to d eterm in e if dispo
sitio n of public lands sh o u ld be m ade fo r
rec re a tio n a n d public purposes. T h e in fo r
m atio n will be used to m ake th is d e te rm in a 
tio n . A response is req u ired to o b tain a
b en efit.
[48 F R 40889, S ep t. 12. 1983]

PART 2710— SALES-FEDERAL LAND
POLICY AND MANAGEMENT ACT
Subpart 2710—Sola*—General Provision*

Sec.
2710.0a)
Any decision adverse to the hold2710.0agency or Native corporation shall 2710.0*come final unless appealed to the 2710.0^ard of Land Appeals in accordance 2710.0i;th 43 CFR Part 4, Subpart E. If a 2710.0-

*2655.4

A dverse d e cisio n s,

Jcision is appealed, the Secretary
Xv take personal jurisdiction over
matter in accordance with 43 CFR
In the case of appeals from affect^ Federal agencies, the Secretary
'ay take jurisdiction upon written reI -*st from the appropriate cabinet
"el official. The requesting official,

P u rpose.
Objective.
A u th o rity .
D efinitions.
Policy.
L ands su b je c t to sale.

Subpart 2711—Salo*—Procedures
2711.1 In itia tio n of sale.
2711.1- 1 Id en tific atio n of tra c ts by land
use plan n in g .
2711.1- 2 N otice of rea lty action.
2711.1- 3 S ales req u irin g grazing p erm it or
lease cancellations.
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APPENDIX B - Sale Regulations,
43 CFR Part 2700

Title 43— Public Lands: lnter’)0f

§2710.0-1
Sec.
2711.2 Q ualified conveyees.
2711.3. P ro c ed u re s for sale.
2711.3- 1 S ales th ro u g h co m p etitiv e bid 
ding.
2711.3- 2 S ale by o th e r th a n co m p etitiv e
bidding.
2711.4 C o m pensation for a u th o riz e d im 
provem ents.
2711.4- 1 G razing im provem en ts.
2711.4- 2 O th e r priv a te im pro v em en ts.
2711.5 C onveyance docum ents.
2711.5- 1 M ineral reservation .
2711.5- 2 T erm s, c o n venan ts. co n d itio n s,
and reservations.
2711.5- 3 N otice of conveyance.
Authority : 43 U.S.C. 1713. 1740.
S ource: 45 F R 39418, J u n e 10. 1980, u n less
otherw ise noted.

§ 2710.0-5

Subpart 2710— Salas— General
Provisions
§ 2710.0-1

P u rp o se.

The regulations in this part imple
ment the sale authority of section 203
of the Federal Land Policy and Man
agement Act of 1976 (43 U.S.C. 1701,
1713).
§2710.0-2

O bjective.

The objective is to provide for the
orderly disposition at not less than
fair market value of public lands iden
tified for sale as part of the land use
planning process.
§ 2710.0-3

maintaining such tract in Federal own
ership: or
n‘
(3)
Such tract, because of its locatio
or other characteristics is difficult anS
uneconomic to manage as part of th
public lands and is not suitable f0e
management by another Federal d/
partment or agency.
(b)
The Secretary of the Interior \x
authorized by section 310 of the Fed
eral Land Policy and Management Act
(43 U.S.C. 1740) to promulgate rule*
and regulations to carry out the pUr.
pose of the Act.

A uth o rity .

(a)
The Secretary of the Interior
authorized by the Federal Land Policy
and Management Act of 1976 (43
U.S.C. 1701, 1713), to sell public lands
where, as a result of land use plan
ning, it is determined that the sale of
such tract meets any or all of the fol
lowing disposal criteria:
(1) Such tract was acquired for a
specific purpose and the tract is no
longer required for that or any other
Federal purpose; or
(2) Disposal of such tract shall serve
important public objectives, including
but not limited to, expansion of com
munities and economic development,
which cannot be achieved prudently or
feasibly on lands other than public
lands and which outweigh other public
objectives and values, including, but
not limited to, recreation and scenic
values, which would be served by

D e fin itio n s.

As used in this part, the term
(a) “Public lands” means any land*
and interest in lands owned by the
United States and administered by the
Secretary through the Bureau of Land
Management except:
(1) Lands located on the Outer Continental Shelf;
(2) Lands held for the benefit of In
dians, Aleuts, and Eskimos.
(b) “Secretary” means the Secretary
of the Interior.
(c) “Authorized officer” means anj
employee of the Bureau of Land Man
agement who has been delegated thi
authority to perform the duties de
scribed in this part.
(d) "Act” means the Federal Land
Policy and Management Act of 1971
(43 U.S.C. 1701).
is (e) “Family sized farm” means thi
unit of public lands determined to tx
chiefly valuable for agriculture, and
that is of sufficient size, based on land
use capabilities, development require
ments and economic capability, to pro
vide a level of net income, after par
ment of expenses and taxes, which wU
sustain a family sized agribusiness op
eration above the poverty level for i
rural farm family of 4 as determinei
by the Bureau of Labor Statistics. UJ
Department of Labor, for the calenda
year immediately preceeding the yei
of the proposed sale under the regulj
tions of this part. The determinate
of the practical size is an economic a
cision to be made on a local area ba
considering, but not limited to, fact*
such as: Climatic conditions, soil ch*
acter, availability of irrigation watj
topography, usual crop(s) of 03

272

Chapter IS— Bureau o f Land M anagem ent

locale, marketability of the crop(s),
production and development costs, and
other physical characteristics which
shB.ll give reasonable assurance of con
tinued production under proper con
servation management.
( 2710 .0 -6

Policy.

(a) Sales under this part shall be
made only in implementation of an ap
proved land use plan or analysis in ac
cordance with Part 1600 of this title.
(b) Public lands determined to be
suitable for sale shall be offered only
on the initiative of the Burau of Land
Management. Indications of interest
to have specific tracts of public lands
offered for sale shall be accomplished
through public input to the land use
planning process. (See §§ 1601.1-1 and
1601.8 of this title).
(c) Sales of public lands shall gener
ally be through competitive bidding
procedures provided for in § 2711.3-1
of this title.
(d) Sales of public lands determined
to be chiefly valuable for agriculture
shall be no larger than necessary to
support a family-sized farm.
(e) The sale of family-sized farm
units, at any given sale, shall be limit
ed to one unit per bidder and one unit
per family. The limit of one unit per
family is not to be be construed as
limiting children eighteen years or
older from bidding in their own right.
(f) Sales under this part shall not be
made at less than fair market value.
Such value is to be determined by an
appraisal performed by a Federal or
independent appraiser, as determined
by the authorized officer, using the
Principles contained in the Uniform
Appraisal Standards for Federal Land
Acquisitions. The value of authorized
improvements owned by anyone other
Jhan the United States upon lands
being sold shall not be included in the
determination of fair market value.
Technical review and approval for con
formance with appraisal standards
snall be conducted by the authorized
°fficer.
(K> Constraint and discretion shall
be used with regard to the terms, covenants, conditions and reservations au
thorized by section 208 of the Act that
are to be in sales patents and other
conveyance documents, except where

§2711.1-1

inclusion of such provisions is required
by law or for protection of valid exist
ing rights.
1 2710.0-8

L a n d s su b ject to sale.

(e ) All public lands, as defined by
§2710.0-5 of this title, and, which
meet the disposal criteria specified
under § 2710.0-3 of this title, are sub
ject to sale pursuant to this part,
except:
(1) Those public lands within the re
vested Oregon California Railroad and
reconveyed Coos Bay Wagon Road
grants which are more suitable for
management and administration for
permanent forest protection and other
purposes as provided for in the Acts of
August 28, 1937 (50 Stat. 874; 43 U.S.C.
1181(a)); May 24, 1939 (53 Stat. 753);
and section 701(b) of the Act.
(2) Public lands in units of the Na
tional
Wilderness
Preservation
System, National Wild and Scenic
Rivers System and National System of
Trails.
(3) Public lands classified, with
drawn, reserved or otherwise designat
ed as not available or subject to sale
shall not be sold under the regulations
of this part until issuance of an order
or notice which either opens or pro
vides for such disposition.
(b)
Unsurveyed public lands shall
not be sold under the regulations of
this part until they are officially sur
veyed under the public land survey
system of the United States. Such
survey shall be completed and ap
proved by the Secretary prior to any
sale.
Subpart 2711— Sales— Procedures
§ 2711.1

In itia tio n o f sale.

§2711.1-1 Id en tific atio n o f tra c ts by land
use p lan n in g .

(a) Tracts of public lands shall only
be offered for sale in implementation
of land use planning prepared and/or
approved in accordance with subpart
1601 of this title.
(b) Public input proposing tracts of
public lands for disposal through sale
as part of the land use planning proc
ess may be made in accordance with
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§2711.1-2

§§ 1601.3, 1601.6-3 or § 1601.8 of this
title.
S 2711.1-2

N otice o f rea lty actio n .

lessee 2 years prior to disposal exc-vpt
in cases of emergency. A permittee or
lessee may unconditionally waive the
2-year notice (See 4 3 CFR 4110.42(b)). The publication of a notice of
realty action as provided in § 271l.i_
2(c) of this title shall constitute notice
to the grazing permittee or lessee if
such notice has not been previously
given.

(a) A notice of realty action offering
for sale a tract or tracts of public
lands identified for disposal by sale
shall be issued, published and sent to
parties of interest by the authorized
officer not less than 60 days prior to
the sale. The notice shall include the
terms, convenants, conditions and res §2711.2 Q u a lified co n v ey ees.
ervations which are to be included in
Tracts sold under this part may only
the conveyance document and the be conveyed to:
method of sale. The notice shall also
(a) A citizen of the United States 18
provide 45 days after the date of issu years of age or over;
ance for the right of comment by the
(b) A corporation subject to the law
public and interested parties.
of any State or of the United States;
(b) The notice shall be sent to the
(c) A State. State instrumentality or
Governor of the State within which political subdivision authorized to
the public lands are located, the head hold property; and
of the governing body of any political
(d) An entity legally capable of con
subdivision having zoning or other veying and holding lands or interests
land use regulatory responsibilities in therein under the laws of the State
the geographical area within which within which the lands to be conveyed
the public lands and the head of any are located. Where applicable, the
political subdivision having adminis entity shall also meet the require
tration or public services responsibility ments of paragraphs (a) and (b) of this
in the geographic area within which section.
the public lands are located, are locat
ed not less than 60 days prior to the § 2711.3 P ro c e d u re s fo r sale.
sale. The notice shall be sent to other
known interested parties of record in §2711.3-1 S ales th ro u g h co m p e titiv e bid
ding.
cluding, but not limited to, adjoining
landowners and current or past land
When public lands are offered
users.
through competitive bidding:
(c) The notice shall be published
(a) The date, time, place, and
once in the F ederal R egister and manner for submitting bids shall be
once a week for 3 weeks thereafter in specified in the notice required by
a newspaper of general circulation in § 2711.1-2 of this title.
the general vicinity of the public lands
(b) Bids may be made by a principal
being proposed to be offered for sale.
or a duly qualified agent.
(d) For tracts of public lands in
(c) Sealed bids shall be considered
excess of 2,500 acres, the notice shall only if received at the place of sale
be submitted to the Senate and the prior to the hour fixed in the notice
House of Representatives not less and are made for at least the fair
than the 90 days prescribed by section market value. Each bid shall be accom
203 of the Act (43 U.S.C. 1713(c)) prior panied by certified check, postal
to the date of sale. The sale may not money order, bank draft or cashier's
be held prior to the completion of the check made payable to the Bureau of
congressional notice period unless Land Management for not less than
such period is waived by Congress.
one-fifth of the amount of the bid.
and shall be enclosed in a sealed enve
§2711.1-3 Sales requiring grazing permit lope which shall be marked as pre
or lease cancellations.
scribed in the notice. If 2 of more en
When the sale of a tract, as identi velopes containing valid bids of the
fied, requires the cancellation of a same amount are received, the deter
grazing permit or lease, in its entirety, mination of which is to be considered
notice shall be given the permittee or the highest bid shall be by drawing
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The drawing shall be held by the au
thorized officer immediately following
the opening of the sealed bids.
(d) The highest qualifying sealed bid
received shall be publicly declared by
the authorized officer. If the notice
published pursuant to $ 2711.1-2 of
this title provides for oral bids, such
bids, in increments specified by the au
thorized officer, shall then be invited.
After oral bids, if any, are received,
the highest qualifying bid, designated
by type, whether sealed or oral, shall
be declared by the authorized officer.
The person declared to have entered
the highest qualifying oral bid shall
submit payment by cash, personal
check, bank draft, money order, or any
combination for not less than onefifth of the amount of the bid immedi
ately following the close of the sale.
The successful bidder, whether such
bid is a sealed or oral bid, shall submit
the remainder of the full bid price
prior to the expiration of 30 days from
the date of the sale. Failure to submit
the full bid price prior to, but not in
cluding the 30th day following the day
of the sale, shall result in cancellation
of the sale of the specific parcel and
the deposit shall be forfeited and dis
posed of as other receipts of sale. In
the event the authorized officer re
jects the highest qualified bid or re
leases the bidder from it, the author
ized officer shall determine whether
the public lands shall be withdrawn
from the market or be reoffered.
(e) If the public lands are not sold
Pursuant to the notice issued under
§2711.1-2 of this title, they may
remain available for sale on a continu
ing basis until sold as specified in the
notice.
<f) The acceptance or rejection of
any offer to purchase shall be in writ
e s no later than 30 days after receipt
of such offer unless the offerer waives
nis right to a decision within such 30nay period. In case of a tract of land in
excess of 2.500 acres, such acceptance
or rejection shall not be given until
lne expiration of 30 days after the end
of the notice to the Congress provided
or in § 271l.l-2(d) of this title. Prior
the expiration of such periods the
authorized officer may refuse to
p'oept any offer or may withdraw any
ract from sale if he determines that:

§ 2711.3-2

(1) Consummation of the sale would
be inconsistent with the provisions of
any existing law; or
(2) Collusive or other activities have
hindered or restrained free and open
bidding; or
CB) Consummation of the sale would
encourage or promote speculation in
public lands.
(g)
Until the acceptance of the offer
and payment of the purchase price,
the bidder has no contractual or other
rights against the United States, and
no action taken shall create any con
tractual or other obligations of the
United States.
6 2711.3-2 Sale by other than competitive
bidding.
(a) Public lands may be offered for
sale utilizing modified competitive bid
ding procedures when the authorized
officer determines it is necessary in
order to assure equitable distribution
of land among purchasers or to recog
nize equitable considerations or public
policies.
(1)
Modified competitive bidding in
cludes, but is not limited to:
(1) Offering to designated bidders
the right to meet the highest bid. Re
fusal or failure to meet the highest bid
shall constitute a waiver of such bid
ding provisions; or
(ii) A limitation of persons permitted
to bid on a specific tract of land of
fered for sale.
(2) Factors that shall be considered
in determining when modified compet
itive bidding procedures shall be used,
include but are not limited to: Needs
of State and/or local government, ad
joining landowners, historical users,
and other needs for the tract. A de
scription of the method of modified
competitive bidding to be used and a
statement indicating the purpose or
objective of the bidding procedure se
lected shall be specified in the notice
of realty action required in § 2711.1-2
of this title.
(b) Noncompetitive sales may be uti
lized when, in the opinion of the au
thorized officer the public interest
would best be served by a direct sale.
Examples include, but are not limited
to:
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§2711.4-1

( 1 ) A tract identified for transfer toof all minerals. Such minerals shall be
subject to the right to explore, pros
State of local government;
(2) A tract identified for sale that is pect for, mine, and remove under ap
an integral part of a project of public plicable law and such regulations as
importance and speculative bidding the Secretary may prescribe. However,
would jeopardize the timely comple upon the filing of an application as
tion and economic viability of the provided in Part 2720 of this title, the
Secretary may convey the mineral in
project; or
(3) There is a need to recognize au terest if all requirements of the law
thorized use, for example, when an ex are met. Where such application has
isting business would be threatened if been filed and meets the requirements
the tract were purchased by other for conveyance, the authorized officer
may withhold issuance of a patent or
than the authorized user.
(c) Once the method of modified other document of conveyance on
competitive or noncompetitive sale is lands sold under this part until proc
determined and such determination essing of the mineral conveyance ap
has been issued, published and sent in plication is completed, at which time a
accordance with procedures of this single patent or document of convey
part, payment shall be by the same in ance for the entire estate or interest of
struments as authorized in § 2711.3- the United States may be issued.
1(c) of this title.
(d) Acceptance or rejection of any § 2 7 1 1 .5 -2 T e rm s, c o v e n a n ts, co n d itio n s,
a n d re se rv a tio n s.
offer to purchase shall be in accord
ance with the procedures set forth in
Patents or other conveyance docu
§ 2711.3-1 (f) and (g) of this title.
ments issued under this part may con
tain such terms, covenants, conditions,
§2711.4 C o m pensation fo r a u th o riz e d im 
and reservations as the authorized of
provem ents.
ficer determines are necessary in the
public interest to insure proper land
§ 2711.4-1 G ra z in g im provem ents.
use and protection of the public inter
No public lands in a grazing lease or est as authorized by section 208 of the
permit may be conveyed until the pro Act.
visions of Part 4100 of this title con
cerning compensation for any author § 2711.5-3 N o tice o f con v ey an ce.
ized grazing improvements have been
The authorized officer shall publish
met.
a notice in the F ederal R egister and
immediately notify the Governor and
§ 2711.4-2 O th e r p riv ate im provem en ts.
the heads of local government of the
Where public lands to be sold under issuance of conveyance documents for
this part contain authorized private public lands within their respective ju
improvements, other than those iden risdiction.
tified in § 2711.4-1 of this title or those
subject to a patent reservation, the
owner of such improvements shall be PART 2720— CONVEYANCE OF FED
ERALLY-OWNED MINERAL INTER
given an opportunity to remove them
ESTS
if such owner has not been declared
the purchaser of the lands sold, or the
Subpart 2720— Conveyance of Federallyprospective purchaser may compen
Ow ned Mineral Interests
sate the owner of such authorized pri
vate improvements and submit proof Sec.
of compensation to the authorized of 2720.0- 1 P u rp o se.
ficer.
2720.0- 2 O bjectives.
§2711.5
§2711.5-1

C onveyance d ocum ents.
M in eral rese rv a tio n .

Patents and other conveyance docu
ments issued under this part shall con
tain a reservation to the United States

2720.0- 3 A u th o rity .
2720.0- 5 D efin itio n s.
2720.1 A p p lica tio n to p u rc h a s e federallyow ned m in e ral in te re s ts .
2720.1- 1 P ilin g o f ap p lic a tio n .
2720.1- 2 F o rm of ap p lic a tio n .
2720.1- 3 A ctio n o n ap p lic a tio n .
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current value of fundi to the Treasury
on the outstanding advance from the
date of billing to the date of payment, if
still not paid on/before the due date set
on the bill for collection. If full payment
is not received by AID within 90 days
from the due date of the bill for
collection, the following additional
charges will be assessed: (1) The costs
of processing and handling the
delinquent bill for collection, and (2) a
penalty charge of 6% per annum on the
unpaid balance of the bill for collection.
(d)
The contractor agrees that all
interest earned on funds advanced will
be promptly repaid to the Government
At r.o time may any such interest be
retained by the contractor or used for
any purpose.
Authority: This proposed rule is issued
under 41 CFR 7-1.008-51. in accordance with
OFPP Policy Letter 83-2.

Dated: November 23.1983.
John F. Owens,

Associate Assistant to the Administratorfor
Management
[FR Doc 83-12448 Piled 12-4-S3. MS am)
BILUMO CODE ( 1 VS-01-M

DEPARTMENT OF THE INTERIOR
Bureau of Land M anagement
43 CFR Part 2700
Sale*—Federal Land Policy and
Management Act; Am endment to the
Sales Regulations
a g en c y :

Bureau of Land M anagement

Interior.
ACTION: Proposed rulemaking.__________
su m m a r y : The proposed rulemaking
would amend the existing regulations to
simplify the procedures for the disposal
of public lands. The amendment would
remove redundant or unnecessary
requirements: would change the terms
for payment for public lands; and would
provide for more streamlined and
efficient procedures.
d a te : Comments by February 6,1983.
Any comments postmarked or received
after this date may not be considered in
the decisionmaking process on a final
rulemaking.
a d d r e s s : Comments should be sent to:
Director (140), Bureau of Land
Management, 1800 C StreetNW..
Washington, D.C. 20240.

Comments will be available for public
review in Room 5555 of the above
address during regular business hours
(7:45 a.m. to 4:15 pjn.), Monday through
Friday.
f o r f u r t h e r i n f o r m a t io n c o n t a c t :

William F. Krech. (202 ) 343-6693:

/

Tuesday, December 6 .lD983C1m^oproSe6d,Rulef3

or
Robert C. Bruce, (202) 343-8735.
s u p p l e m e n t a r y in f o r m a t io n : The
proposed rulemaking would make a
number of changes in the existing
regulations on Sales. It would amend the
existing regulations in 11 respects.
(1) The proposed rulemaking would
allow the public to nominate or request
for disposal tracts not previously
identified in land use plans for disposal.
All new tracts that are nominated or
requested would require an amendment
to the land use plan to determine
disposal suitability.
(2) To facilitate a better understanding
of terms used in the proposed
rulemaking, the proposed rulemaking
adds three new terms to the definitions
section of the existing regulations,
auction, over-the-counter and realtor
contract sales.
(3) The proposed rulemaking would
amend the policy section to include
criteria for determining when
competitive, modified competitive or
direct sales should be used. Sections
2711.3-1 and 2711.3-2 would be
rewritten to reflect the proposed
changes in competitive and modified
sales. In addition, a new $ 2711.3-3,
covering "direct sales," would be added
by the proposed rulemaking.
(4) Another change to the policy
section would be an amendment that
adds language allowing the authorized
officer to determine the scope and
specific documentation needed for
appraisal, while maintaining the
principles out-lined in the publication
"Uniform Appraisal Standards for
Federal Land Acquisitions."
(5) An amendment to the notice of
realty action section would give the
State Directors authority to notify the
appropriate Members of Congress of the
proposed sale.
(6) Language on segregation would be
added to the section on notice oi realty
action to preclude public entry of public
lands offered for sale after publication
of the notice of realty action. This would
make the lands more attractive to
purchasers.
(7) A section would be added to allow
a notice published under the Bureau of
Land Management's land use planning
regulations (i 1810.5-5) to be substituted
for the publication of the notice of realty,
action, thereby allowing the expediting
of a sale. Any sales notice published
under the land use planning regulations
must be the functional equivalent of the
notice of realty action required by the
sales regulations.
(8) An amendment to the section
requiring grazing permit or lease
cancellation would require a two-year

notice to a permittee or lessee if any
part of the grazing permit or lease would
be affected by the sale. Sales could be
made of those lands, with the sale being
conditioned upon continuance of the
lease or permiL
(9) An amendment to the payment
requirement in the section on
competitive bidding would extend the
permitted period for payment of the full
purchase price from 30 days to up to 180
days. The experience of the Bureau of
Land Management in its sales of public .
lands has shown that the 30-day
requirement does not allow sufficient
time for the purchasers to obtain the
funds needed to complete the purchase.
This restricts potential purchasers who
would otherwise enter the market.
(10) Another amendment to the
section on competitive bidding would
remove the requirement that one-fifth of
the purchase price accompany a sealed
bid and would replace it with a
requirement that the amount required to
accompany the sealed bid be set in the
notice of realty action. It would provide
that the amount would not be less than
10 percent of the purchase price nor
more than 30 percent of that price. The"'
theory behind this amendment is that
the payment submitted with the bid
should be larger for less expensive
tracts and smaller for the more
expensive tracts to be equitable for all
purchasers. The setting of the
precentage would be based on a range;
tracts valued at $10,000 or less, 30
percent; tracts valued at $10,000 to
$100,000, 20 percent; and tracts with a
value of more than $100,000,10 percent
(11) The section on notice of
conveyance would be deleted because
the requirements of that section
duplicate efforts already expended in
publishing and recording the patent or
other document of conveyance with the
appropriate local agency.
Many of the amendment made by this
proposed rulemaking were suggested by
the comments received in response to
the notice of intent to propose
rulemaking published in Federal
Register of January 12,1983 (48 FR 1324).
The thirty comments made several
suggestions and recommendations, all of
which were given careful consideration
as part of the decisionmaking process on
this proposed ruiemaking.
The principal author of this proposed
rplemaking is William F. Krech, Division
of Lands, Bureau of Land Management,
assisted by the staff of the Office of
Legislation and Regulatory
Management
It is hereby determined that this
rulemaking does not constitute a major
Federal action significantly affecting the
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quality of the human environment and
that no detailed statement pursuant to
section 102(2)(C) of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)) is required.
The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291
and will not have a significant economic
effect on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).
The changes that would be made by
this proposed rulemaking are minor in
nature and have equal impact on all
parties seeking to buy public lands. The
proposal to allow an extension of time
for the payment of the full purchase
price should benefit small businesses
and small governmental entitites by
giving them more time to obtain the
needed financing for purchasing public
lands.
This proposed rulemaking contains no
information collection requirements f-j
requiring approval by the office of
Management and Budget under 44 U.S.C.
3507.
List of Subject in 43 CFR Part 2710
Administrative practice and
procedure. Grazing lands, Public lands—
mineral resources, Public lands—sale.
PART 2700—[AMENDED]

Under the authority of section 203 of
the Federal Land Policy and
Management Act of 1976 (43 U.S.C.
1713), it is proposed to amend part 2710,
Group 2700, Subchapter B, Chapter II of
Title 43 of the Code of Federal
Regulations as set forth below:
§2710.0-5

I Amended]

1.
Section 2710.0-5 is amended by
adding new paragraphs (f), (g) and (h) to
read:

(f) “Over-the-conter sales” means
sales of lands that Kvetjeen offered at
public sale but not sold. Such lands shall
be offered only under competitive
procedures under an acceptable method
of bidding. No bidders shall be given
• special preference to purchase the lands
offered under this process.
(g) ‘‘Realtor contract sales" means
sales oFlands offered under modified
competitive procedures by a real estate
broker under contract. Sales shall be
made in a manner followed in similar
commercial transactions. The authorized
officer shall publish a notice of realty
action in accordance with the
procedures in § 2711.1-2 of this title.

Said notice shall state that the sale is to
be made through a real estate broker.
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(h) “ Auction sales" means competitive values are increasing due to their
location and interest on the competitive
sales where qualified bidders are given
market.
an equal opportunity to submit an offer
(ii) Modified competitive sale as
to purchase the offered lands and no
provided in 8 2711.3-2 of this title may
bidder shall be given a special
be used to permit the existing grazing
preference to purchase the lancis.
user or adjoining landowner to meet the
§ 2710.0-8 (Amended]
high bid at the public sale. This
2. Section 2710.0-6 is amended by:
procedure will allow for limited
a. Amending paragraph (b) by adding
competitive sales to protect on-going
at the end of thereof the sentence
uses, to assure compatibility of the
"Nominations or requests to have
possible uses with adjacent lands, and
specific tracts of public lands offered for avoid dislocation of existing users.
sale may also be made by direct request Lands offered under this procedure
to the authorized officer.";
would normally be public lands not
b. Revising paragraph (c) to read:
located near urban expansion areas, or
with rapidly increasing land values, and
(c](l) The Federal Land Policy and
existing use of adjacent lands would be
Management Act (43 U.S.C. 1713(f))
jeopardized by sale under competitive
provides that safes of public lands under bidding procedures.
this section shall be conducted under
(iii) Direct sale as provided in
corapetitve bidding procedures
8 2711.3-3 of this title may be used when
established by the Secretary. However,
the lands offered for sale are completely
where the Secretary determines it
surrounded by lands in one ownership
necessary and proper in order to assure
with no public access, or where the
/y^auitable distribution among purchasers
lands are needed by State or local
Or lands, or to recognize equitable
governments or non-profit corporations,
considerations or public policies,
or where necessary to protect existing
including but not limited to, a preference equities in the lands or resolve
to users, he/she may sell those lands
inadvertent unauthorized use or
with modified competitive bidding or
occupancy of said lands.
without competitive bidding. In
(4) When lands have been offered for
recognizing public policies, the
sale by one method of sale and the
Secretary shall giv'e consideration to the . lands remain unsold, then the lands may
following potential purchasers:
be reoffered by another method of sale.
(i) The State in which the lands are
(5) In no case shall lands be sold for
located;
less than fair market value."
(ii) The local government entities in
such State which are in vicinity of the
lands;

(iii) Adjoining landowners:
(iv) Individuals; and

(v) Any other person.
(2) When a parcel of land meets the
sale criteria of section 203 of the Federal
Land Policy and Management Act (43
U.S.C. 1713), several factors shall be
considered in determining the method of
sale. These factors include, but are not
limited to: competitive interest; needs of
State and local governments; adjoining
landowners historical uses; and
equitable distribution of land ownership.
(3) Three methods of sale are
provided for in 8 2711.3 of this title:
competitive; modified competitive; and
direct (non-competitive). The policy for
selecting the method of sale is:
(i)
Competitive sale as provided in
8 2711.3-1 of this title is the general
procedure for sales of public lands and
shall be used where there would be a
number of interested parties bidding for
the lands and (A) wherever in the
judgment of the authorized officer the
lands are accessible and useable
regardless of adjoining land ownership
and (B) wherever the lands are within a
developing or urbanizing area and land

c.
Amending paragraph (f) by inserting
after the word “Acquisitions” the
sentence T h e method for each
appraisal shall be determined by the
authorized officer after consideration of
the complexity of the case, the proposed
method of sale and other factors
pertinent,to assuring a fair market value
determination."
82711.1

[Amended)

3. Section 2711.1-1 is amended by
adding a new paragragh (c) to reach
C. Nominations or requests for sales
of public lands may be made to the
District office of the Bureau of Land
Management for the District in which
the public lands are located and shall
specifically identify the tract being
nominated or requested and the reason
for proposing sale of the specific tract.
3 2711.2

[Amended]

4. Section 2711.1-2 is amended by:
a. Revising paragraph (b) to read"
(b) Not less than 60 days prior to sale,
the notice shall be sent to the Member of
the United States House of
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Representatives in whose district the
made until the permittees and lessees
public lands proposed for sale are
arc given 2 years prior notification,
located and the United States Senators
except in cases of emergency, that their
for the State in which the public lands
grazing permit or grazing lease and
proposed for sale are located, the Senate= grazing preference may be cancelled in
part. A sale may be made of such
and House of Representatives, as
required by paragraph (f) of this section,
identified lands without cancellation of
the permit or lease in part if the sale is
to Governor of the State within which
conditioned upon continuance of the
the public lands are located, to the head
permit or lease after the sale. A
of the governing body of any political
permittee or lessee may unconditionally
subdivision having zoning or other land
waive the 2-year prior notification. Such
use regulatory responsibility in the
a waiver shall not prejudice the
geographic area within which the public
permittee's or lessee’s right to
lands are located and to the head of any
reasonable compensation for the fair
political subdivision having
market value of his/her interest in
administrative or public services
authorized permanent range
responsibility in the geographic area
improvements located on these public
within which the lands are located. The
lands (See §4120.6-6). The publication of
notice shall be sent to other known
a notice of realty action as provided in
interested parties of record including,
§2711.1—2(c) of this title shall constitute
but not limited to, adjoining landowners
notice to the grazing permittee or lessee
and current or past land users."; and
if such notice has not been previously
given.
b. Renumbering paragraph (d) as
paragraph (f) and inserting new
§ 2711.2 [Amended]
paragraphs (d) and (e] to read:
6. Section 2711.2(b) is amended by
removing the word “law” and replacing
(d) The publication of the notice of
it with the word "iaws".
realty action in the Federal Register may
segregate the public lands covered by f §2711.3 [Amended]
7. Section 2711.3-1 is amended by:
the notice of realty action to the extent
a. Revising the title to read:
that they will not be subject to
appropriation under the public land
{ 2711,l3 ^ompetttive bidding.
i
laws, including the mining laws. Any
subsequently tendered application,
b. Amending paragraph (c) by
allowance of which is discretionary,
removing from the second sentence the
shall not be accepted, shall not be
phrase "not less than one-fifth" and
considered as filed and shall be
replacing it with the phrase "the amount
returned to the applicant, if the notice
required in the notice of realty action
segregates the lands from the use
which shall be not less than 10 percent
applied for in the application. The
or more than 30 percent": and by
segregative effect of the notice of realty
removing from the beginning of the third
action shall terminate upon issuance of
sentence the word " o f’ and replacing it
patent or other document of conveyance! with the word “or"; also by removing
to such lands, upon publication in the
from the third sentence the word
Federal Register of a termination of the
•'drawing" and replacing it with the
segregation or 270 days from the date of
words "supplemental biddings; and
publication, whichever occurs first.
removing the last sentence and
(e) The notice published under
replacing it with a new sentence to read:
§ 1010.5 of this title may, if so
"The designated high bidders shall be
designated in the notice and is the
allowed an opportunity to submit a
functional equivalent of a notice of
supplemental bid."
realty action required by this section,
c. Amending paragraph (d) by
serve as the notice of realty action
removing the phrase ”30 days" and
required by paragraph (a) of this section1 replacing it with the phrase “180 days”
and may segregate the public lands
and by removing the word "30th" and
covered by the sale proposal to the
replacing it with the phrase "up to the
sainE extent that they would have been
180th".
segregated under a notice of realty
action issued under paragraph (a) of thiss i 2711.3-2 [Amended]
section.
8. Section 2711.3-2 is amended by:
a. Revising the title to read:
5. Section 2711.1-3 is revised to read:
! 5 2711.3^ Sates requiring grazing permit or

§ 2711.3-2

Modified bidding.

"ftsss'u n csU a tio n a.

When lands are identified for disposalJ
and such disposal will preclude
livestock grazing, the sale shall not be

b. Amending paragraph (a)(1) by
removing the period at the end of
paragraph (ii) and replacing it with a

semicolon and the word ‘‘or" and by
adding a new paragraph (iii) to read:
(iii) Offering to designated bidders of
the first right of refusal to purchase the
lunds at fair market value. Failure to
accept an offer to purchase the offered
lands within the time specified by the
authorized officer shall constitute a
waiver of this preference consideration.;
c. Revising paragraph (b) to read:
(b) Where 2 or more designated
bidders exercise preference
consideration awarded by the
authorized officer in accordance with
paragraph (a)(1) of this section, such
bidders shall be offered the opportunity
to agree upon a division of the lands
among themselves. In the absence of a
written agreement, the preference right
bidders shall be allowed to continue
bidding to determine the high bidder.
d. Renumbering paragraphs (c) and (d)
as paragraphs (d) and (e) and inserting a
new paragraph (c) to read:
(c) Where designated bidders fail to
exercise the preference consideration
offered by the authorized officer in the
allowed time, the sale shall proceed
using the procedures specified in
§2711.3-1 of this title.; and
e. Adding a new paragraph (f) to read:
(f) Sales shall be made in a manner
followed by all commercial transactions.
The authorized officer shall publish a
notice of realty action in accordance
with the procedures in § 2711.1-2 of this
title. If the sale is to be made through a
real^state broker, the notice shall so
state.
9.
A new § 2711.3-3 is added to read:
§2711.3-3

Direct sate*.

(a) Direct sales (without competition)
may be utilized, when in the opinion of
the authorized officer, a competitive sale
is not appropriate and the public interest
would best be served by a direct sale.
Examples include, but are not limited to:
(1) A tract identified for transfer to
State or local government or nonprofit
organization; or
(2) A tract identified for sale that is an
integral part of a project or public
importance and speculative bidding
would jeopardize a timely completion
and economic viability of the project; or
(3) There is a need to recognize an
authorized use such as an existing
business which would be threatened if
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Lhe tract were purchased by other than
the authorized user or
(4) The adjoining ownership pattern
and access indicate a direct sale is
appropriate; or
(5) A need to resolve inadvertent
unauthorized use or occupancy of the
lands.
(b) Once the authorized officer has
determined that the lands will be
offered by direct sale and such
determination has been issued,
published and sent in accordance with
procedures of this part, payment shall
be made by the same instruments as
authorized in § 2711.3-l(c) of this title.
(c) Failure to accept an offer to
purchase the offered lands within the
time specified by the authorized officer
shall constitute a waiver of this
preference consideration.
(d) Acceptance or rejection of an offer
to purchase the offered lands shall be in
accordance with the procedures set
forth in §§ 2711.3-1 (f) and (g) of this
title.

a c t io n :

Proposed rule.

s u m m a r y : Technical information or
comments are solicited on the proposed
base (100-year) flood elevations and
proposed modified base flood elevations
listed below for selected locations in the
nation. These base (100-year) flood
elevations are the basis for the flood
plain management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).
DATES: The period for comment will be
ninety (90) days following the second
publication of the proposed rule in a
newspaper of local circulation in each
community.
a d d r e s s e s : See table below.

FOR FURTHER fK K m MATTON CONTACT:

Dr. Brian R. Mrazik, Chief, Engineering
Branch, Natural Hazards Division,
Federal Emergency Management
Agency, Washington, D.C. 20472, (202)

287-0230.
[Removed]
SUPPLEMENTARY INFORMATION: Tha
10.
Section 2711.5-3 is removed in its Federal Emergency Management
entirety.
Agency gives notice of the proposed
Garrey E. Carruthers,
determinations of base (100-year) flood
$2711.5-3

.Assistant Secretary of the Interior.
[FB Doc. 43-32433 Filed 12-5-83; 8:45 am)
BILLING COOC 4310-44-M

FEDERAL EM ERG ENCY
M ANAG EM ENT AG EN CY
44 C F R Part 67
[Docket No. FEMA-6576]
National F lo o d In su ra n ce P ro gram ;
P ro p o se d R o o d Elevation
Determ inations; C onnecticut, et aL
a g e n c y : Federal

Emergency
Management Agency.

elevations and modified base flood
elevations for selected locations in the
nation, in accordance with Section 110
of the Flood Disaster Protection Act of
1973 (Pub. L 93-234), 87 S ta t 980, which
added Section 1383 to the National
Flood Insurance Act of 1988 (Title XIII of
the Housing and Urban Development
Act of 1968 (Pub. L 90-448)), 42 U .S.C
4001-4128, and 44 CFR 87.4(a).

These elevations, together with the
flood plain management measures
required by Section 80.3 of the program
regulations, are the minimum that are
required. They should not be construed

to mean the community must change
any existing ordinances that are more
stringent in their flood plain
management requirements. The
community may a t any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal. State, or regional entities.
These proposed elevations will also be
used to calculate the appropriate flood
Insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.
Pursuant to the provisions of 5 USC
605(b), the Associate Director, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that the proposed flood elevation
determinations, if promulgated, will not
have a significant economic impact on a
substantial number of small entities. A
flood elevation determination under
section 1383 forms the basis for new
local ordinances, which, if adopted by a
local community, will govern future
construction within the flood plain area.
The elevation determinations, however,
impose no restriction unless and until
the local community voluntarily adopts
flood plain ordinances in accord with
these elevations. Even if ordihances are
adopted in compliance with Federal
standards, the elevations prescribe how
high to build In the flood plain and do
not proscribe development Thus, this
action only forms the basis for future
local actions. It imposes no new
requirement; of itself it has no economic
impact.
List of Subjects in 44 CFR Part 67
Flood insurance, Flood plains.

The proposed modified base flood elevations for selected locations are:
Proposed Mo o ted Base Flooo E levations
Stata

Clty/town/county

Soiaca of flooding

Location

fOapth in faat abov**
ground. ‘Elavabon in faat
(NGVO)
Edadng

ModMtad

0owr>9irwa/n of Davis HiN
Approamataly 300 faat upatrean at Davit HMRoad___

*120
•121

•120

Oownairaam ot fooitridga kxatad 700 faat upatawn at
Cobbta Dam.

*127

•12B

•12S

•124

Map* available lor rapacdon at tha Town HaA Waaton. Comactieul
Sand commants to HoooratHa Suaan Hutchmaon, Fir* Satactwoman ot Waaton, P.O. Boa 1007. Waaton. Cponactad 06883.
Kootanat

County

(unincorporatad

•LIST
40 faat upatraam from l

*2.184
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APPENDIX p
* 2200.0-2
Exchanae Regulations s
Sec. 4 3 CFR. Part 2200

2130.1-2130.3 [Reserved]

9 2130.4 Acquisition

2200.2 Lands su b je c t to acquisition by e x 
ch an g e.
2200.3 L ands acq u ired by exchange.

of lands in Kin*

R ange Conservation Area.

§ 2130.4-1 Purchase.

Subpart 2201— txehongo*— Spocffic
Requirements

If the Secretary of the Interior de
termines that the acquisition of land
or interest in land is desirable for con
solidation of public lands within the
Area he may acquire land or interest
in land within the King Range Nation
al Conservation Area by purchase with
donated funds appropriated specifical
ly for that purpose.

2201.1

N otice of re a lty action.
Proposals.
2201.3 V aluations.
2201.4 Legal descrip tio n of p ro p erty .
2201.5 P in a l req u irem en ts.
2201.6 E x ch an g e ag reem en t.
2201.7 A cceptance of conveyance a n d re 
m oval of im provem ents.
2201.8 T itle evidence.
2201.2

Subparf 2137— Condemnation of
Lands or Interests in Lands

Subpart 2202— Exchange*— Notional Forest
Exchange

A pplicable reg u latio n s.

g 2137.0-7 Appraisals.

2202.1

Prior to initiation of condemnation
proceedings, the property will be ap
praised pursuant to approved Bureau
procedures to determine its fair
market value and an offer made to
purchase it at that appraised price.

A u th ority : Secs. 205, 206, 302 and 310 of
th e F e d e ra l L and Policy a n d M an ag em en t
A ct of 1976 (43 U.S.C. 1715, 1716, 1732 and
1740).
S ource: 46 F R 1638, J a n . 6 , 1981, unless
o th erw ise no ted .

Subpart 2200— Exchange*— General

§2137.0-8 [Reserved]
§ 2137.0-9 Reasons for condemnation.

8 2200.0-1 Purpose.

Incompatible use. The power of emi
nent domain will be exercised only if
the Secretary finds that the use to
which the land is being put is incom
patible with the purposes of the King
Range National Conservation Area Act
or the management plan prepared in
accordance with the Act, and if efforts
to acquire the land by other means
have failed.

This Part 2200 sets forth procedures
for the exchange of public lands or in
terests therein for non-Federal lands
and interests therein.

Group 2200—Exchanges
PART 2200— EXCHANGES— GENERAL
PROCEDURES
Subport 2200— Exchange*— General
Se c.

2200.0- 1 P u rp o s e .
2200.0- 2 O b jectiv e.
2200.0- 3 A u th o rity
2200.0- 4 R esp o n sib ilitie s.
2200.0- 5 D e fin itio n s.
2200.0- 6 P olicy.
2200.0- 7 Scope.
2200.1 L a n d s s u b je c t to disposal by e x 
ch an g e.
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8 2200.0-2 Objective.

The objective is the acquisition and
disposal of lands and interests therein
for the benefit of the public interest
as provided in Part 1601 of this title,
through use of the exchange authori
ty granted by the Federal Land Policy
and Management Act of 1976. When
considering public interest, full consid
eration will be given to better Federal
land management and the needs of
State and local people, including needs
for lands for the economy, community
expansion, recreation areas, food,
fiber, minerals and fish and wildlife.
There must also be a finding that the
values and objectives which Federal
lands and interests to be conveyed
may serve if retained in Federal own
ership are not more than the values of
the non-Federal lands and interests
and the public objectives they could
serve if acquired.

Title 43— Public Lands: Interior

§ 2200.0-3
8 2200.0-3

A uthority.

These regulations are issued under
the authority of sections 205, 206,
302(b) and 310 of the Federal Land
Policy and Management Act of 1976
(43 U.S.C. 1715, 1716, 1732 and 1740),
and apply to any proposed exchange
filed after October 21, 1976.
§ 2200.0-4

R esponsibilities.

The Bureau of Land Management
shall carry out the responsibilities of
the Secretary of the Interior under
these regulations.
§ 2200.0-5

D efinitions.

As used in this part, the term:
(a) “Secretary” means Secretary of
the Interior.
(b) “Person” means any person or
entity legally capable of conveying
and holding land and interests there
in, under the laws of the State within
which the land or interests therein are
located. A person shall be a citizen of
the United States, or in the case of a
corporation, shall be subject to the
laws of any State or of the United
States.
(c) “Public lands” means any lands
and interests in lands owned by the
United States and administered by the
Secretary of the Interior through the
Bureau of Land Management, without
regard to how the United States ac
quired ownership, except (1) lands lo
cated on the Outer Continental Shelf;
and (2) lands held for the benefit of
Indians, Aleuts and Eskimos.
(d) “Lands” means any land and in
terests therein.
(e) “Notice of realty action” means
publication of a determination as set
out in $ 2201.1 of this title, that cer
tain lands are suitable for disposal by
exchange under specified laws.
(f) “Authorized officer” means any
employee of the Bureau of Land Man
agement who has been delegated the
authority to perform the duties de
scribed in this part.
(g) “Exchange" means a conveyance
of lands and interests therein from the
United States to a person at the same
time there Is a conveyance of lands
and interests therein from the person
to the United States.
(h) “Equal value exchange” means
an exchange of lands, or interests

therein, where valuations show that
the interests being exchanged are of
equal value.
(i) “Money equalization” means bal
ancing the differences in the equal
value of the properties by a money
payment made by either party.
(j) “Segregation” means the removal
for a limited period, subject to valid
existing rights, of a specified area of
the public lands from the operation of
the public land laws, including the
mining laws, pursuant to the exercise
by the Secretary of the Interior of reg
ulatory authority as conferred by law
to allow for the orderly administration
of the public lands.
[46 F R 1638. J a n . 6 . 1981. as a m en d ed a t 48
F R 16888, A pr. 20. 1983]

§2200.0-6 Policy.

(a) Exchange proposals shall meet
policy objectives of the Federal Land
Policy and Management Act and shall
comply with all applicable Federal
statutes, regulations and executive
orders.
(b) Exchanges of interests in lands
shall be considered on a case-by-case
basis.
§2200.0-7 Scope.

(a) These regulations apply to all ex
changes involving public lands and in
terests therein administered by the
Secretary, through the Bureau of
Land Management, except where an
exchange is specifically authorized by
Subparts 2212, Part 2240, Part 2250,
and Subparts 2271, 2272, 2273 and
2274, noted in the regulations of
Group 2200 of this title.
(b) Qualified requests for fee coal
exchanges made under the Surface
Mining Control and Reclamation Act
of 1977 (30 U.S.C. 1260(b)(5)) and as
provided in Subpart 3437 of this title
shall be processed in accordance with
this part, except as otherwise provided
in Subpart 3437 of this title.
(c) These regulations apply to the
exchange of interests, such as mineral
estate interests, separate and apart
from the surface estate in either Fed
eral or non-Federal lands.
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§2200.1 Larsde s u b je c t to d isposal by ex
change.

f 2200.3

L a n d s acq u ired by exchange.

(a) Lands and interests in lands ac
quired by exchange shall, upon accept
ance of title by the authorized officer,
become public lands. Such public lands
are not available for location under
the mining laws of application for sale,
entry or mineral leasing. A notice of
their availability shall be published in
the F ederal R egister . The notice
shall state the date and time of their
availability and the forms of authori
zation. Such availability shall be noted
on the public land records.
(b) Lands and interests in lands ac
quired by exchange within a grazing
district established under section 1 of
the Taylor Grazing Act of 1934, as
amended (43 U.S.C. 315), shall become
a part of that district.
(c) Lands and interests in lands ac
quired within the National Forest
System may be transferred to the Sec
retary of Agriculture by the Secretary
and thereby become National Forest
System lands subject to all laws and
regulations applicable to other Nation
al Forest System lands.
(d) Lands and interests in lands ac
quired under provisions of section 206
of the Federal Land Policy and Man
agement Act and located within the
National Park, Wildlife Refuge, Wild
and Scenic Rivers, Trails or any other
Federal land System established by an
§ 2200.2 L a n d s su b je c t to a c q u isitio n by
Act of Congress may be transferred by
exchange.
(a) Non-Federal lands and interests the Secretary to the appropriate
therein may be acquired only when agency for administration in accord
their acquisition is consistent with the ance with the laws, rules and regula
mission of the Department of the In tions applicable to that system.
terior. Both the non-Federal and [46 F R 1638, Ja n . 6. 1981, as am ended a t 48
public lands and interests therein F R 16888, A pr. 20, 1983)
shall be located in the same State.
(b) Acquisition of lands by exchange
Subpart 2201— Exchanges— Specific
under this part may be made only if
Requirements
their acquisition is in conformance
with land use planning provisions § 2201.1 N otice o f rea lty actio n .
under Subpart 1601 of this title.
(a)
A notice of realty action offering
Cc) Unsurveyed school sections are
considered as “non-Federal” lands and to exchange certain lands which have,
may be used by the State in an ex through the public land use planning
change. However, minerals shall not process of the Bureau of Land Man
be reserved by the State when unsur- agement, been determined suitable for
veyed sections are used in an ex acquisition and disposal by exchange,
change. As a condition of the ex shall be published in the F ederal R eg
change, the State shall have waived all ister and shall be published once a
rights to unsurveyed sections used in week for 3 weeks thereafter in a news
paper of general circulation in the
the exchange.

(a) Public lands may be disposed of
by exchange under this part only if
their disposal is in conformance with
the land use planning provisions con
tained in Subpart 1601 of this title.
(b) The public lands to be exchanged
shall be located in the same State as
the non-Federal lands or interests to
be acquired.
(c) A determination that lands have
been found suitable for disposal by ex
change shall be evidenced by the issu
ance of a notice of realty action. The
notice of realty action shall contain:
( 1) A description of both the Federal
and non-Federal lands proposed to be
exchanged; (2) the identity of the
party(s) with whom the exchange will
occur; (3) the terms and conditions of
the exchange; (4) any reservations,
terms, covenants and conditions neces
sary to insure proper land use and pro
tection of the public interest; (5) the
intended time of the exchange; and (6)
an opportunity for public comment.
(d) As part of the consideration of
whether public interest would be
served by disposal of fee coal through
exchange, the applicability of unsuita
bility qualifications of Subpart 3461 of
this title to the Federal lands are rele
vant and will be applied.§
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area of the lands to be acquired and
the lands to be disposed of by a pro
posed exchange. The notice shall pro
vide 45 days after the date of issuance
for comments by the public and inter
ested parties. Comments on the notice
of realty action shall be sent to the
office issuing the notice. The notice
published under § 1601.6-3(b)(l) of
this title may, if so designated in the
notice, serve as the notice of realty
action required by this section and
may segregate the public lands cov
ered by the exchange proposal to the
same extent that they would have
been under a notice of realty action
issued under this section if so stated in
the notice. Any such notice given
under 5 1601.6-3(b)(l) shall be pub
lished and distributed under the re
quirements of this section and provide
a 45-day comment period.
(b) The publication of the notice of
realty action on an exchange proposal
in the F e d er a l R e g is t e r may segre
gate the public lands covered by the
notice of realty action to the extent
that they will not be subject to appro
priation under the public land laws, in
cluding the mining laws. Any subse
quently tendered application, allow
ance of which is discretionary, shall
not be accepted, shall not be consid
ered as filed and shall be returned to
the applicant, if the notice segregates
the lands from the use applied for in
the application. The segregative effect
of the notice of realty action on the
public lands shall terminate upon issu
ance of patent or other document of
conveyance to such lands, upon publi
cation in the F ed e r a l R e g is t e r of a
termination of the segregation or 2
years from the date of its publication,
whichever occurs first. Any prior re
served Federal interests in the nonFederal lands may be segregated by
the notice of realty action to the same
extent the public lands are segregated.
(c) When the exchange of a tract of
public lands requires the cancellation
of a grazing permit or lease in its en
tirety notice shall be given the permit
tee or lessee 2 years prior to disposal
except in cases of emergency. A per
mittee or lessee may unconditionally
waive the 2-year notice (see 43 CFR
4110.4-2(b)). The publication of a
notice of realty action shall constitute

notice to the grazing permittee or
lessee if notice has not been previously
given. No public lands in a grazing
lease or permit may be conveyed until
the provisions of Part 4100 of this title
concerning compensation for any au
thorized improvements have been met.
(d) The notice of realty action shall
list all reservations to be included in
the conveyance to and from the
United States, including, where the
Federal lands are encumbered by a
mineral lease or permit, a reservation
to the United States for the duration
of the mineral lease or permit of the
mineral or minerals covered by the
lease or permit.
(e) The notice of realty action shall
be sent to the Governor of the State
within which the public lands are lo
cated, the head of the governing body
of any political subdivision having
zoning or other land use regulatory re
sponsibilities in the geographic area
within which the public lands are lo
cated and the head of any political
subdivision having administrative or
public services responsibility in the ge
ographic area within which the public
lands are located not less than 60 days
prior to the exchange of titles. The
notice shall be sent to other known in
terested parties of record including,
but not limited to, adjoining landown
ers and current land users.
[46 F R 1638. J a n . 6 . 1981, as a m en d ed a t 48
F R 16888, A pr. 20, 1983]

9 2201.2 Proposals.

(a) Exchange proposals may be sub
mitted by a person who owns lands or
interests in lands, by non-Federal enti
ties, by Federal departments or agen
cies or by the Bureau of Land Manage
ment. When an exchange proposal is
made to the Bureau of Land Manage
ment, it shall be made in writing to
the District Manager for the district in
which the Federal lands are located.
The authorized officer may publish a
notice of initiation or receipt of an ex
change proposal within 10 days of ini
tiation or receipt of such proposal.
(b) An exchange proposal may, if
found by the authorized officer to be
in accordance with Bureau of Land
Management policies, programs and
the regulations in this part, be the
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hyis of publication of a notice of
yealty action as provided in $ 2201.1 of
this title.
(c) Where an exchange proposal is
not accepted by the authorized officer
and made the basis of a notice of
r e a l ty action, the proponent shall be
so advised in writing with a statement
of the reason(s) for the non-accept
ance and advised of the availability of
a protest to the State Director.
(d) If requested in writing by the
proponent within 30 days of the mail
ing of the notification of non-accept
ance, the decision of non-acceptance
of the authorized officer shall be re
viewed by the State Director to deter
mine if it is in accordance with the
Bureau of Land Management policies,
programs and the regulations in this
part. Such review shall be completed
by the State Director and the propo
nent notified in writing of the action
taken within 60 days of receipt of the
written request by the State Director.
(e) Where 2 or more exchange pro
posals are submitted covering the
same public lands, in whole or in part,
the authorized officer shall review the
proposals and advise the exchange
proponents as to the acceptance or
nonacceptance of their proposals in
the same manner as specified in para
graphs (b) through (d) of this section.
[46 F R 1638, J a n . 6 , 1981, as a m e n d e d a t 48
FR 16888, A pr. 20,1983]
§ 2201.3

V a lu a tio n s.

(a) No exchange shall be deemed
suitable if it is not an equal value ex
change; however, such exchange may
include a money equalization pursuant
to § 2201.5(c) of this title.
(b) Appraisals to determine whether
the lands and interests in lands to be
exchanged are of equal value shall be
in accordance with the principles in
the Interagency Department of Jus
tice publication entitle "Uniform Ap
praisal Standards for Federal Land Ac
quisitions.
(c) The authorized officer shall use
the "Methodology for an Alternative
Method of Determining the Value of
Lands for Exchange Containing Oil
Shale and Associated Minerals,” a
guidance document for determining
equal value in lieu of an appraisal to
determine equal value only for lands

containing oil shale and any associated
minerals when he/she determines an
appraisal to be inappropriate. The Di
rector, Bureau of Land Management,
shall review the use of this alternative
methodology to determine if it has
been properly applied in lieu of an ap
praisal. When the authorized officer
uses the procedures contained in the
methodology described herein to de
termine equal value, the notice of
realty action issued in connection with
the exchange shall state that the
methodology procedures are being
used pursuant to a determination by
the Director.
[48 F R 16888, Apr. 20 , 1983]
g 2201.4

Legal d e scrip tio n o f p ro p erty .

The public lands and interests in
public lands proposed for exchange
shall be properly described and locatable under the survey laws and stand
ards of the United States. The nonFederal lands may be described as part
of a surveyed section or by a metes
and bounds survey, tied to a township,
range, meridian, and State, or may be
described by the description contained
in an approved protraction diagram of
the Bureau of Land Management.
6 2201.5

F in a l req u irem en ts.

At the end of the period provided in
the notice of realty action and upon a
determination by the authorized offi
cer that a particular exchange is ac
ceptable, the owner or holder of the
non-Federal land and interest shall
provide the following:
(a) Evidence of title acceptable to the
authorized officer. (1) For private land
owners, any one of the documents set
forth in the "Standards for the Prepa
ration of Title Evidence in Land Ac
quisitions by the United States” (De
partment of Justice, 1970 ed.) that is
acceptable to the authorized officer.
(2)
For States, if the property was
ever held in private ownership, a cer
tificate of title as prescribed in
§ 2201.5(a)(1). If lands and interests in
lands have not been in private owner
ship, either of the following shall be
acceptable evidence of title: (i) A certi
fication by the appropriate State offi
cer that the property has not been
sold or otherwise encumbered and a
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certification under the official seal of
the recorder of deeds or other appro
priate State officer that no instrument
has been recorded or filed that would
encumber title to the property or (ii) a
certification by an abstractor or ab
stract company that no instrument
has been recorded or filed that con
veyed or would encumber title to the
property.
(b) Conveyance documents. All deeds
to the United States shall be prepared
in accordance with "A Procedural
Guide for the Acquisition of Real
Property by Governmental Agencies”
(Department of Justice, 1968 ed.). (1)
Private property owners shall submit a
warranty deed or other document of
conveyance which meets Department
of Justice title standards for property
acquired by the United States convey
ing the privately-owned property to
the United States, and stating that the
deed is made “for and in consideration
of the exchange of certain land and in
terests as authorized by the Federal
Land Policy and Management Act of
1976 (43 U.S.C. 1701 et seq.).” If the
exchange is being made pursuant to
other authority, the deed to the
United States shall state the authority
under which the exchange is author
ized in lieu of the Federal Land Policy
and Management Act of 1976. Deeds
shall be executed, acknowledged and
recorded in accordance with the laws
of the State in which the lands are lo
cated.
(i) Any revenue stamps required by
State law shall be affixed to the deed
and cancelled.
(ii) A deed executed by an individual
grantor shall disclose the marital
status of the grantor. A married grant
or shall join with the spouse to ex
ecute a deed to bar any right of cour
tesy, dower, community interest or
any other claim to the property con
veyed unless written evidence is sub
mitted that shows that under the laws
of the State where the conveyed prop
erty is located the grantor’s spouse
has no present or prospective interest
in the lands.
(lii) Any deed executed by a partner
ship, association or other entity other
than a corporation shall corrborate
that the deed is executed pursuant to
the articles of association or partner

ship or other similar document creat
ing the entity. If there are none or if
signing authority is not provided for in
the document, the deed shall be signed
by each member of the entity and
each signor shall furnish a statement
that he/she is a member. The deed
shall state that it is made “for and in
consideration of the exchange of cer
tain land and interests as authorized
by the Federal Land Policy and Man
agement Act of 1976 (43 U.S.C. 1701 et
seq.).” If the exchange is being made
pursuant to other authority, the deed
to the United States shall state the au
thority under which the exchange is
authorized in lieu of the Federal Land
Policy and Management Act of 1976.
(iv) Any deed executed by a corpora
tion shall corroborate that the deed is
executed pursuant to its bylaws or a
resolution or order by the corpora
tion’s board of directors or other gov
erning body. A copy of the bylaws, res
olution or order shall accompany the
deed and shall, unless not required by
State law, bear the corporate seal.
Where State law does not require such
seal evidence, a citation of applicable
State law shall be provided. The deed
shall state that it is made "for and in
consideration of the exchange of cer
tain land and interests as authorized
by the Federal Land Policy and Man
agement Act of 1976 (43 U.S.C. 1701 et
seq.).” If the exchange is being made
pursuant to other authority, the deed
to the United States shall state the au
thority under which the exchange is
authorized in lieu of the Federal Land
Policy and Management Act of 1976.
(2)
States shall submit a deed of con
veyance that includes a statement that
the deed is made "for and in consider
ation of the exchange of certain land
and interests as authorized by the
Federal Land Policy and Management
Act of 1976 (43 U.S.C. 1701 et seq.).” If
the exchange is being made pursuant
to other authority, the deed to the
United States shall state the authority
under which the exchange is author
ized in lieu of the Federal Land Policy
and Management Act of 1976. The
deed shall be executed, acknowledged
and recorded In accordance with the
laws of the State. A certification that
the State officer executing the convey
ance is authorized to do so under State
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law shall accompany the deed. When shall be immediately notified of the is
unsurveyed sections are used as ex suance of conveyance documents for
change lands by a State, the exchange public lands located within their re
shall constitute a relinquishment of
spective jurisdictions. A money pay
the State’s right to the unsurveyed ment, if required to equalize values,
sections used in the exchange.
shall be made by the appropriate
(c)
Taxes and equalizing money. (1)party prior to or at the date of convey
Where taxes constitute a lien on the ance.
non-Federal property, the owner of
(b) Removal of improvements. If any
the non-Federal land or interest shall buildings,
fencing or other movable
furnish a bond with a qualified surety improvements
owned or erected by a
or other security acceptable to the au party to an exchange
on the non-Fed
thorized officer for an amount at least
eral
lands
conveyed
are not a part of
20 percent in excess of taxes paid on
the property for the previous year or the exchange proposal, the party may
assure payment of taxes by making a remove such improvements from the
money deposit to the authorized offi lands upon receipt of notice that the
cer in like amount. When evidence of exchange has been approved: Pro
payment of taxes acceptable to the au vided, That such removal is accom
thorized officer is furnished, the bond plished with in the period specified in
shall be released or the cash returned the notice or any reasonable extension
may be granted by the authorized
to the owner of the non-Federal lands that
officer.
and interests.
(c) Other improvements. Where
(2) A money payment for equaliza
tion of value shall not exceed 25 per public lands to be conveyed under this
part
contain authorized improve
cent of the value of the public lands
and interests being conveyed, but the ments, other than those identified in
§
2201.1(c)
or those subject to patent
amount of the money payment shall
be reduced to as small an amount as reservation, the owner of such im
provements shall be given an opportu
possible.
nity to remove them if such owner is
not the exchange party, or the ex
§2201.6 Exchange agreement.
An exchange agreement may be en change party may compensate the
tered into between the Bureau of Land owner of such authorized improve
Management, as represented by the ments and submit proof of compensa
authorized officer, and exchange tion to the authorized officer.
party. The agreement shall identify
the lands or the estate to be ex §2201.8 Title evidence.
(a) If no exchange agreement is en
changed, all reservations and out
standing interests, any necessary cash tered into, no action taken prior to is
equalization and all other terms, con suance of patent or other document of
conveyance shall establish any con
ditions, covenants and reservations.
tractual or other rights against the
§2201.7 Acceptance of conveyance and re United States, or create any contrac
moval of improvements.
tual or other obligation of the United
(a) Acceptance of conveyance. If the States.
(b) If a party to a prospective ex
title and other evidence required of
the owner of the non-Federal lands change has submitted title evidence in
and interests in lands are in conform connection with an exchange and
ity with the law and regulations, the processing of the proposal is terminat
authorized officer may accept title to ed and the exchange will not be pro
the non-Federal property conveyed to posed again in the near future, the
the United States. A patent or other title evidence shall be returned to the
document of conveyance for the prop exchange party. Where the deed has
erty exchanged shall be issued and a been recorded, a quitclaim deed for
notice of the issuance of said convey the land conveyed to the United
ance documents shall be published in States shall be issued under section 6
the F ederal R egister . The Governor of the Act of April 28, 1930 (43 U.S.C.
and the head of local governments 872).
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APPENDIX E

APPENDIX E - Glenwood Springs, Colorado, Final Resource Management Plan:
Land Tenure Adjustments Criteria.
NOTE: Although this document states
"extensive changes" were made between the Draft and Final Plans, this was not
the case; only those items bracketed and marked "CHANGE" were added. However,
the tracts identified as Disposal Zones were drastically reduced from the Draft
| to Final Plan.

APPENDIX G

CONSIDERATIONS USED IN DETERMINING LAND
TENURE ADJUSTMENTS
Appendix G has been reprinted because of the ex
tensive changes made between the DEIS and
FEIS.

c.

Selection by the state of in-lieu lands.

d.

Critical needs for energy development.

e.

Lands critical for community expansion.

f.

Mining claims to patent.

g.

Land exchanges where the public value of the
land that is acquired meet or exceed the public
value of the land that is disposed of.

Definition

h.

Land identified in future surveys, including omit
ted land, where one or more of the disposal
zone considerations are met.

Tracts or combinations of tracts of public land or
interests in land that are retained in public owner
ship and are managed under the principles of multi
ple-use and sustained yield.

i.

Land adjacent to existing agricultural, residential,
industrial, or commercial land where public
ownership interfaces with the logical develop
ment of that land.

j.

Land containing crucial big game winter range
or other resources whose values could best be
managed by other federal or state agencies for
public use.

RETENTION OR MULTIPLE USE
ZONE

Considerations
a.

Well-blocked tracts of public land.

b.

Tracts controlling access to other public lands
(except for easements or patent reservations).

c.

Areas where community expansion is not ex
pected.

d.

Manageable tracts (defined by such factors as
access, resource values, compatibility with
BLM mission).

e.

Areas where public demand for disposal is
minimal.

f.

Areas valuable for resource programs and pro
tection/management.

g.

Areas identified in state and local governments’
land-use plans as suitable for public ownership.

h.

Areas not in conflict with existing planned in
tensive development.

COOPERATIVE MANAGEMENT
(WITHIN RETENTION ZONE)
Definition
Tracts or combinations of tracts of public land or
interests in lands which may or may not be inter
spersed with private, state, or other agency lands
or interests in lands, where several agencies have
varying responsibilities for management.

Considerations

Exceptions
a.

Recreation and public purpose (R&PP) applica
tions for patents.

b.

Resolution of unintentional trespass both occu
pancy and agriculural.
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a.

Special withdrawals and reserves, i.e., Naval Oil
Shale Reserve.

b.

Broken land pattern with similar management
goals among federal, state, or private owners.

c.

Public land needed to support or add to other
agency or state needs, i.e., Colorado River cor
ridor.
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APPENDIX F

APPENDIX

ISSUE 7:

F

Billings, Montana, Draft RMP

LAND TENURE ADJUSTMENT PLANNING CRITERIn

Disposal C r it e r ia :
Size of the tract and ownership pattern of the area
(320 acres or le ss.)
Proximity
proximity of
or the
tne ttract to population centers,
.ands
ands which have been
b
Identified for specific uses by
. outside Interest groups.
ands with no sign ifican t recreational values, wildllife habitat, paleontological or cultural val ues
ands where water quantities are such that they don 't_ benefit
___ _ agriculture
_____
or w ild life .
h lch d g not contain government Improvements or where sucn Improv
nts are of low value.
ands Identified■ by communities
for
expansion and development needs'
- ----------------.ands with no physical or legal access.
,ands with mlneral/surface s p lit estate,
consistency with other Federal, state, 1o
or tribal land use plans,
ands
___ with
...... _
a ...story
his
of Tohg'range'agrlcu??1.
___
tural trespass.
.ands which trad itio n ally have not been leased for grazing purposes
.ends with potential for"Intensive agricultural use!.

____ V_____________ _

Retention C rite ria;
Size of the tract and ownership pattern.
Lands withdrawn to BLM or other agencies,
mining claims.
ands with mineral development potential and/or ......
ands with sign ifican t recreational values, w”ild*’life
1fe habitat,
___ _________
paleontological
____ ...
or cultural
---------- values.
-------’resence of water 1n usable quantities for livestock grazing or agriculture, or to benefit w ildlife
.ands within a wilderness study area.
.ands containing valid existing water rlqhts.
ands with valuable government Improvements present.
rands with physical and legal access.
Lands adjacent to the Yellowstone River.

APPENDIX G

APPENDIX

G

Billings, Montana, Final RMP.
APPENDIX 1.6:
STATE DIHECTOR GUIDANCE LAND PATTERN REVIEW CRITERIA
(TAKEN FROM STATE DIRECTOR GUIDANCE FOR RESOURCE MANAGEMENT PLANNING
IN MONTANA AND THE DAKOTAS, APRIL, 1983).

LAND PATTERN REVIEW CRITERIA
The public lends subject to these c r it e r ia ere those lands, m inerals, or Inte re sts In land administered by BLM. C rite ria
are presented to a s s is t In cate go rizing the public lands for retention, d isp o sa l, or further study. C rite ria are also
provided to f a c ilit a t e the se le ction of lands to be received In exchanges or other types of acq u isitio n . The c rit e ria
range fron sp e c ific to general and are designed to provide dire ction for statewide consistency while allow ing the manager
f le x i b i li t y In Id e n tify in g circumstances which dictate the category In which lands can be placed.
A.

Retention - These are lands which w ill ranaln In public ownership and be managed by BLM. BLM I s Interested In
exchanges to Improve manageability of areas Important with public values. Although the underlying philosophy Is
long term public (M nershlp, minor adjustments Involving sa le s and exchanges of lands may occur when the public
In te re st 1s b etter served.
1.

Areas of national environmental sign ific a n c e , Including but not Tlmlted to:
a.
b.
c.
d.
e.
f.
g.
h.

2.

Areas of national econanic significance Including, but not lim ited to:
a.

Designated Mineral Resource Areas where disposal of the surface would unnecessarily Interfere with the
lo gical development of the mineral estate, e.g ., surface minerals, c o a l, phosphate, know geologic
structures, etc.

b.

Public lands containing strategic minerals needed for national defense.

3.

Public lands used 1n support of national defense. Including but not lim ited to National Guard manuever areas.

4.

Areas where management 1s cost-effective or lands containing other important characteristics and public values
which can best be managed 1n public ownership by BLM, Including but not lim ited to:
a.
b.
c.
d.
e.

stra te g ic tra cts along riv e rs, streams, lakes, ponds, sp rin gs, and t r a il s
community watersheds and/or floodplains
w ild lif e p rio rit y areas as id en tified 1n Appendix 1
important hunting or fishing areas
recreation site s and areas

5.

Lands with a combination of broad m ultiple use values which dictate they should be retained in public ownership
and managed by BLM.

6.

Areas where future plans w ill lead to further consolidation and 1mproven«nt of land patterns and reduce the costs
of nanagement.

7.

Areas which the general public, state and local government consider suitable for permanent public ownership.

8.

Public lands withdrawn by the BLM or other federal agency for which the purpose of the withdrawal remains
valid and the resource uses can be managed by BLM concurrently^

9.
10.

B.

Wilderness, W ilderness Study Areas and Former WSAs being Studied for Protective
Management
Wild 6 Scenic Rivers
National Scenic A H isto ric T r a ils and Study T ra ils
National Conservation Areas
Wetlands and Riparian Areas under Executive Order 11990.
Other Congressionally Designated Areas and Study Areas
Wild Horse Management Areas
Areas of C rit ic a l Environmental Concern

Public lands that contributes s ig n ific a n tly to the s ta b ility of the local economy by virtue of federal
ownership.
Public lands which provide public access and contain previously mentioned public values which, when considered
together, warrant their retention.

Disposal - These are lands Identified for potential re:ova1 fron public ownership through sale or exchange, or
through transfer to federal, state, county or local public e n title s.
In addition to land internally identified
fo r disposal, BLM w ill respond to proposals frer the public. Oisposal decisions w ill be made in the public
interest based upon the following c rite ria .
1.

Lands s p e c ific a lly id en tified through lana use plans for sale, exchange, transfer or Recreation and Public
Purposes Act applications.

2.

Lands of lim ited public value.

3.

Widely scattered parcels which are d if f ic u lt for BLM to manage with anything beyond minimal custodial ad
m inistration.

4.

Lands with high public values proper for management by other federal agencies, or state or local government.
Incorporate, when applicable, the objectives of the Secretary's Good Neighbor Policy.*

5.

Lands which w ill serve important public objectives (such as com:unity expansion) as provioed in FLPMA Sec.
203(a)(3).

•The Secretary's program in vitin g state governors to participate in the normation of federal lands needed by state and
local governments and to expedite the ir transfer under the Recreation and Public Purposes Act.
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APPENDIX H

inal’ RMP (see pages 9-10 for land tenure) .

MORTHERN PLAINS RESOURCE COUNCIL
Field Office
Box 858
Helena, MT 59624
(406) 443-4965

Robert Burford ..
D ire c to r (202)
Bureau o f Land Management
1800 C Street NW
Washington, DC- 20240

Main Office
419 Stapleton Building
Billings, MT 59101
(406) 248-1154

Field Office
Box 886
Glendive, MT 59330
(406)365-2525

January 5, 1983

Dear Mr. Burford:
On behalf o f the B ull Mountain Landowners A sso ciation (BMLA) and the
Northern Pla in s Resource C o u ncil, o f which BMLA is an a f f i l i a t e , I am sending
you the enclosed protest o f the B illin g s Resource Area Resource Management
Plan.
Please do not hesitate to w rite or c a ll i f you or any o f your

s t 0 f would lik e to discuss the p rotest and our reasons fo r f i l i n g
it .
We seek a rapid re so lu tio n o f our d iffe re n c e s with BLM over th is
RMP.
Thank you fo r your carefu l consid eration o f th is p rotest and the
issues raised.

B ull Mountain Landowners Association

attachments

i

PROTEST

o f the
B illin g s Resource Area Resource Management Plan

Submitted by the

B u ll Mountain Landowners Association
• and the
Northern P la in s Resource Council

Submitted January 5, 1983

Pursuant to 43 CFR 1610.5-1 o f BLM's planning re g u la tio n s , the B u ll
Mountain Landowners A sso ciation and the Northern Pla in s Resource Council
hereby protest the B illin g s Resource Area Resource Management Plan.
I. This protest is f i l e d by Bob T u lly , President, Bull Mountain Landowners
Association (BMLA), P.0. Box 216, Roundup, Montana, 59072, on b eh alf o f
the B ull Mountain Landowners A sso ciation , and by the Northern P la in s
Resource Council, 419 Stapleton B u ild in g , B illin g s , Montana, 59101.
The Bull Mountain Landowners Association is a f f ilia t e d w ith the Northern
Plain s Resource Council.
II.

STATEMENT OF ISSUES BEING PROTESTED

A. BMLA and NPRC p rotest BLM's plans fo r federal coal leasin g and
fe d e ra l-fo r-fe e coal exchanges in the B ull Mountain Coal F ie ld .
B. BMLA and NPRC p rotest BLM's plans fo r fe d e ra l-fo r-fe e coal exchanges
for underground minable coal in the B illin g s Resource Area.
C. BMLA and NPRC p rotest the categ o rizatio n o f lands as s u ita b le
fo r sale in the B illin g s Resource Area, and the c ateg o rizatio n o f subsurface
- minerals as s u ita b le fo r exchange in the B illin g s Resource Area.
• D. BMLA and NPRC p rotest the inadequate analysis o f the environmental
impacts o f coal leasing d ecisio ns and fe d e ra l-fo r-fe e coal exchange decision s
and subsequent mining in the B u ll Mountain coal f ie ld , and BLM's f a ilu r e
to provide for m itig a tio n or threshhold leve ls o f mining in the B u ll Mountain
coal f ie ld .
E. BMLA and NPRC p rotest the RMP/EIS's fa ilu r e to analyze the impacts
o f fe d e ra l-fo r-fe e coal exchange decisions and subsequent mining in the
B illin g s Resource Area fo r "underground minable" c o a l, and BLM's f a ilu r e
to provide fo r m itig a tio n or threshhold le v e ls fo r mining in the B illin g s
Resource Area.
F. BMLA and NPRC p rotest the RMP's fa ilu r e to-analyze and discuss
the environmental impacts o f land sales and mineral exchanges in the B illin g s
Resource Area.
G. BMLA and NPRC p rotest BLM's f a ilu r e to comply f u l l y w ith ap p lic a b le
laws and regulations re lated to the coal leasing , exchange, and land tenure
adjustment d ecisions in the RMP/EIS and the environmental a n aly sis o f
those decisions in the EIS.
H. BMLA and NPRC p rotest the BLM's fa ilu r e to allow p u b lic comment
on the decision in the RMP to fin d a ll ur.Jfcrground minable coal in the
B illin g s RMPsuitable fo r exchange.
I.
BMLA and NPRC protest the BLM's fa ilu r e to allow p u b lic comment
on the RMP d ecisio n to fin d lands s u ita b le fo r sale and exchange in the.
B illin g s Resource Area.
J. BMLA and NPRC p rotest BLM's fa ilu r e to adequately and m eaningfully
respond to many o f the cotnnents on the d ra ft RMP/EIS submitted by the
p u b lic , inclu d in g members o f BMLA and NPRC.
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III.

STATEMENT OF THE PARTS. OF THE PLAN BEING PROTESTED

A. BMLA and NPRC protest the Proposed Action fo r Coal, as described
on p. 21-23 o f the Final RMP/EIS document, and the underlying analysis
fo r th is part o f the plan elsewhere in the RMP/EIS document, and the ratio n ale .
B. BMLA and NPRC protest any action by BLM to implement the proposed
action fo r coal.
C. BMLA and NPRC protest the proposed action fo r Land Tenure Adjustment,
as described on pp. 24-25 o f the Final RMP/EIS document, the ratio n ale
fo r the proposed actio n, and the underlying analysis f o r 't h is part o f
the plan elsewhere in the RMP/EIS.
D. BMLA and NPRC protest any action by BLM to implement the proposed
action fo r land tenure adjustment.
IV.
•

DOCUMENTATION OF ISSUES SUBMITTED DURING THE PLANNING PROCESS BY
THE PROTESTING PARTIES

Members o f the Bull Mountain Landowners Asoociation and the Northern
Plains*Resource Council (Steve Charter, Jeannie Charter, Bob T u lly , and
Tom T u lly ) t e s t ifie d in B illin g s at BLM's formal p ublic hearings on June
1,. 1983. A tra n s c rip t o f th is testimony is printed in the fin a l EIS.
The Northern Plain s Resource Council submitted w ritten comments on
the d ra ft RMP and EIS on J u ly 15, 1983.
BMLA President Bob T u lly , Joan T u lly , and members o f the NPRC s t a ff
met with BLM f i l l i n g s Resource Area s t a f f the week o f Ju ly 18 in the B illin g s
Resource Areav O ffic e .
A ll o f the issues protested herein were raised in testimony, in NPRCl,s
’w ritte n comments, and in the BMLA/NPRC meeting with BMLA s t a ff, with the
fo llo w in g exceptions:
1. BLM's fa ilu r e to allow p u blic comnent on the decision to find a ll
underground minable coal suita b le fo r exchange.
2. BLM's f a ilu r e to allow p u b lic comnent on the decision to fin d lands
outside the Land Tenure Adjustment Area as suita b le fo r sale in the B illin g s
Resource Area.
3. BLM's f a ilu r e to adequately respond to conments submitted on the d ra ft
RMP/EIS.
These issues could not have been raised p rio r to the f i l i n g o f th is
p ro te st, because the decisions referred to represented changes from the
d ra ft RMP/EIS. Of course, the issues o f coal leasing and exchange, and
land tenure adjustment, were raised and discussed in d e ta il in the testimony,
comments, and meetings cited above.

S im ila rly , BLM's fa ilu r e to adequately respond to comments on the
d ra ft did not become an issue p rio r to p u b lic a tio n o f the fin a l EIS, since
BLM's responses* were not av a ila b le to the p u b lic p rio r to d is t r ib u t io n
o f the fin a l EIS.
V.

STATEMENT OF REASONS EXPLAINING WHY THE STATE DIRECTOR'S DECISION IS
WRONG.

The State D ire c to r's d ecisio n to approve the proposed plans fo r coal
leasing and exchange and fo r land tenure adjustment is wrong, g en e rally ,
because the BLM sta ff prepirfnf the RMP and EIS misCharacterized or misunderstood
the nature and importance o f the decisions made iji the plan. The State
D ire c to r and BLM s t a f f fa ile d to acknowledge that the d ecisio n s to fin d
coal su ita b le fo r lease or exchange and the d ecisio n to fin d p u b lic land
s u ita b le fo r sale are more than ju s t decisions to "keep BLM's management
options open".
Thcje decisions are much more. They are decisions that coal leasin g
or exchange (in the case o f coal) or sale (in the case o f land.tenure
adjustment) are th e "highest and best use" o f these lands, as compared
to a ll a lte rn a tiv e uses.
The State D ire c to r and BLM s t a f f fa ile d to adequately consider a lte rn a tiv e s ,
analyze the impacts o f a lte rn a tiv e s and proposed actio n s, made wrong d e c is io n s ,
and fa ile d to respond adequately to p u b lic comments in large part because
o f the fa ilu r e ju s t described. For example, BLM e ffe c tiv e ly admitted
that the RMP/EIS analysis o f the impacts o f it s coal decisions is fa r
short o f the requirements o f the National Environmental P o lic y A ct,
when i t stated (on p. 272 o f the fin a l RMP/EIS):
Because so much is yet unknown about future coal development
in the area, the resource area s t a f f attempted to leave management
options open...
As a re su lt o f the understatement o f the importance o f the d ecisio n s
made in the plan and the w o e fully inadequate analysis o f a lte rn a tiv e s
and impacts in the RMP/EIS, the decisions in the RMP are without adequate
foundation and an a ly sis. More s p e c ific reasons that the State D ire c to r's
decisions are wrong fo llo w .
A.

Adoption o f the Proposed Plan fo r Coal

1. The D ire c to r's d ecisio n to adopt the proposed plan fo r coal (leasing
and exchange) is wrong because i t reverses the find ings and decision s
o f the previous land use plan without any j u s t if ic a t io n .
No new fa c ts ,
environmental or m u ltip le use a nalysis are presented in the RMP/EIS to
warrant changing the previous land use d ecisio n or to modify or refu te
the analysis in the previous land use plan.
The only evidence and analysis in the RMP planning process related
to the ex istin g plan was provided by comnenters, and that evidence and
analysis supported and strengthened the decisions in that plan (the 1973
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Bull Mountain and Buffalo Creek Land Use Recommendations, or "1973 MFP").
The State D ire c to r's d ecisio n is wrong because i t ignored and runs counter
to the evidence and analysis presented in the 1973 MFP and by the public
concerning that MFP.
2. The d ecisio n to fin d coal acceptable fo r further consideration fo r
leasing or exchange is wrong because the u n s u ita b ility c r it e r ia (43 CFR
3461) were not, fo r the most p art, applied at a ll in the RMP. While BMLA
and NPRC recognize that a p p lic a tio n o f some c r it e r ia may be postponed
when s u ffic ie n t inventory data can not be colle cted in time to apply the
c r it e r ia during land use planning, the fa ilu r e o f BLM to even gather data,
le t alone apply c r it e r ia , is so p e rv a s iv e as to v io la te the cle a r intent
and the le t t e r o f section 522(a)(5) (and (b))' o f the Surface Mining Control
and Reclamation Act (SMCRA), which reads in part:
Determinations o f the u n s u it a b ility o f land fo r surface coal mining,
as provided fo r in th is sectio n , s h a ll be integrated as c lo s e ly as
possible with present and future land use p lanning...
The fa ilu r e o f the plan to nbre f u lly apply the c r it e r ia during land
use planning also v io la te s 43 CFR 3 4 6 1 .3 -l(a)(l)-(2 ). See also 43 CFR
1 6 1 0 .7 -l(a)(l).
Moreover, even where d e fe rra l o f the a p p licatio n o f p a rtic u la r c r it e r ia
in some areas might have been j u s t if ie d due to inventory s h o r tfa lls , the
RMP/EIS f a i l s to d isc lo s e the reasons fo r the fa ilu r e to apply the c r it e r ia ,
f a i l s to d isc lo s e when, during a c t iv it y planning, the c r it e r ia w i l l be
appli-ed, and f a i l s to d isc lo s e i f , how, or when the a p p licatio n o f c r it e r ia
w i l l be subject to p u b lic review and comment. A ll o f these fa ilu re s are
d ire c t and c le a r v io la tio n s o f BLM's regulations fo r applying the u n s u ita b ility
c r it e r ia during land use planning, at 43 CFR 3461.3 - l( b ) ( l) , as BLM was
warned and n o tifie d in NPRC's conments on the d ra ft RMP/EIS.
3. The decision to fin d areas o f the Bull Mountain coal f ie ld su itab le
fo r fu rther consideration fo r leasing or exchange is wrong because the
RMP/EIS completely f a i l s to assess the technological or economic fe a s ib ilit y
o f reclamation as required by section 522(b) o f SMCRA. The fin a l RMP/EIS
e x p lic it ly admits th is fa ilu r e (p. 271) where BLM states " i t is neither
T e a s ib ile nor appropriate to attempt to analyze in d e ta il potential reclamation
problems at the RMP stage." Under 522(b), such analysis is not only appropriate
but required. The RMP does not even id e n tify » le t alone "analyze in d e t a il" ,
potential reclam ation problems--even those id e n tifie d in the previous
land use plan fo r the B u ll Mountains.
4. The d ecisio n to fin d coal s u ita b le fo r further consideration fo r leasing
is wrong because surface owner opposition to leasing in the en tire area
o f the Bull Mountain coal f i e l d is s ig n ific a n t. None o f the coal in the
area should be considered fo r lease due to th is fa c t. The RMP's exclusion
o f the exact lands fo r which surface owners expressed opposition to leasing
and only those lands is in s u f fic ie n t .
Section 714 o f SMCRA, subsection (d), reads in pertinent part:
In order to minimize disturbance to surface owners from surface coal
^m ining o f Federal coal d e p o s its .. .the Secretary s h a ll consult with
any surface owner___The Secretary s h a ll, in his d isc re tio n but to
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the maximum extent p ra c tic a b le , re fra in from leasing coal deposits
fo r development by methods other than underground mining techniques
in those areas where a s ig n ific a n t number o f surface owners have
stated a preference against the o ffe rin g o f the deposits fo r lease.
BLM's regulations implementing section 714(d) re qu ire, at 43 CFR
3420.1-4(e)(4)(ii J: '
Where a s ig n ific a n t number o f surface owners dn an area have expressed
a preference against mining those d e p o sits.. . that area sha-11 be considered
acceptable fo r fu rth er consideration only fo r development by underground
mining techniques.
(Emphasis added.)
I t is p la in from the above language that e n tire areas— th a t i s , the
e n tire B u ll Mountain coal f i e l d in th is case-m ust be elim inated from co n sid era tio n
when o p position from surface owners w ith in that area is s ig n ific a n t. The
RMP/EIS, in contrast to the c le a r requirements o f law, elim inated only the
coal d ir e c t ly under surface owners who opposed leasing. The RMP/EIS thus
improperly equated " s ig n ific a n t" with "unanimous". SMCRA and implementing
regulations p la in ly contemplate the elim in atio n o f "areas", not sim ply the
coal underlying the property o f opposed surface owners.
The d ecisio n f a i l s to implement the A c t's requirement that the Secretary
r e fra in from leasing "to the maximum extent p ra c tica b le ." The RMP/EIS does
not ex plain why excluding the e n tire B u ll Mountain coal f ie ld as a r e s u lt
o f s ig n ific a n t surface owner o pposition i$ not p ra ctica b le .
5. The d ecisio n to fin d coal s u ita b le fo r fu rth er consideration fo r leasin g
or exchange is wrong because the management d ecision was not made on the
basis o f m u ltip le use and sustained y ie ld , as required by section 102(a)(7)
o f the Federal Land P o lic y and Management Act (FLPMA). The RMP/EIS f a i l s
to insure that the p u b lic lands w i l l be managed to protect and recognize
the need fo r various resources as required
and lis t e d in sectio n 102(a)(8)
and section 102(a)(12) o f that act. The analysis o f the d ecision in the
RMP/EIS r e f le c t s ‘ T i t t l e i f any o f the p rin c ip le s o f m ultip le use and sustained
y ie ld as they are defined by law in sections 103(c) and 103(h) o f FLPMA.
6. The d ecisio n to fin d coal s u ita b le fo r fu rth er consideration fo r leasin g
or exchange is wrong because the RMP/EIS_does not meet the requirements
o f a comprehensive land use plan in s e d itio n 202(c) o f FLPMA. S p e c if ic a lly ,
the RMP/EIS d ecisio n does not r e fle c t the use and observation o f the p r in c ip le s
o f m u ltip le use and sustained y ie ld as required by section 202(c)(1); i t
did not give p r io r it y to designation o f ACEC's as required by section 202(c)(3);
i t did not consider present and p o te n tia l uses o f the lands found s u ita b le
fo r lease or exchange, as required by section 202(c)(5); i t did not consider
the r e la tiv e s c a rc ity o f values involved or alte rn a tive s as required by
section (202(c)(6); and i t did not weigh the long-term b ene fits against
short-term b enefits as required by section 202(c)(7).
7. The d ecisio n to fin d coal s u ita b le fo r further consideration fo r leasin g
or exchange is wrong because the RMP/EIS f a i l s to make, analyze, o r employ
(coal) resource demand forecasts in land use planning, as required by BLM's
regulations fo r land use planning at 43 CFR1610.4-4(c).
The RMP also fa ile d to s e t, or even consider, threshhold le v e ls fo r
e ith e r surface or underground coal development in the B ull Mountains, as
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required by 1610.4 - 4 ( i) o f those regulations.
The form ulation o f a lte rn ative s fo r the RMP/EIS was not in compliance
with 1610.4-5. I t is p a rtic u la rly noteworthy that only two d is t in c t alternatives
were considered--the preferred a lte rn a tiv e and the ex istin g management alte rn ativ e
BlM was unable to explain the d iffe re n ce between the preferred, the "high
le v e l" , and the "low le v e l" management alte rnative s despite extensive and
s p e c ific questions 1n p ublic comnents on the d ra ft EIS. The three altern atives
are, in fa c t, p re c ise ly the same.
Moreover, no "subalternatives" w ithin
the preferred a lte rn a tiv e were considered.
Ho estim ation o f the range o f probable e ffe c ts o f leasing or exchanging
and mining coal was made in the plan where the impacts were uncertain, as
required under 1610.4-6. Intervals and standards fo r monitoring and evaluating
the'se impacts (see 1610.4-9, 1610.4-10) are also absent from the plan.
8. The decision to fin d coal s u ita b le fo r leasing or exchange is wrong
because no m ultiple-use tra de -o ffs between coal and any other resources
were made in the plan, as required by FLPMA and at 43 CFR 3420.1-4(e )(3).'
While some other resources were mentioned in the RMP/EIS in re la tio n to
coal in the environmental analysis sectio n s, c o n flic ts between these resources
and coal leasing were not e x p lic it ly id e n tifie d in the plan, and no trade
o f f decisions (or the ra tio n a le fo r such decisions) are documented in the
plan.
Moreover, the fin a l RMP/EIS ind icates that BLM has improperly deferred
m ultiple-use analysis and decisions to the a c t iv it y planning process due
to inadequate data and a n a ly sis, in v io la tio n o f a ll o f the above-cited
laws and regulations re quiring such analysis and decisionmaking to occur
during the land use planning process.
9. The d ecision to fin d coal s u ita b le fo r further consideration fo r leasing
and exchange is wrong because the RMP/EIS fa ile d to consider the impact
o f the coal leasing and exchange decisions on "uses o f adjacent or nearby
non-federal lands and on non-public surface over Federally owned mineral
in te re s ts " as required by 43 CFR 1601.0-8. As with the o verall m ultiple
use an aly sis, some or .a ll o f th is analysis has been improperly deferred
to a c t iv it y planning or re s tric te d due to fa ilu r e to gather adequate data
(see fin a l RMP/EIS, p. 272, response #215).
10. The d ecisio n to fin d coal s u ita b le fo r fu rth er consideration fo r leasing
o r exchange is wrong because the analysis o f those decisions in the fin a l
EIS is t o t a lly inadequate under the requirements o f the National Environmental
P o lic y Act (NEPA) and the Council on Environmental Q u a lity 's regulations
implanenting NEPA (40 CFR 1500). The EIS document f a i l s to r e fle c t the
necessary requirements imposed by 43 CFR 1601.0-6, which makes i t clear
that approval o f the B illin g s Resource Area RMP and a ll decisions in the
plan are major federal actions. Environmental analysis o f the decisions
in the plan, in clud ing the coal d e c isio n s, must be accomplished in the planning
process.
The EIS does not f u l f i l l the requirements o f the law and regulations
regarding the analysis o f the need fo r decisions and proposed actions, a n a ly s is "
o f the^impacts o f decisions and a lte rn a tiv e s , and several procedural requirements
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o f the NEPA process.
For the purposes o f b re v ity , the most p ertin en t NEPA
regulations with which the RMP/EIS f a i l s to comply w i l l simply be lis t e d
here. The EIS f a i l s to meet, in whole or in p art, 40 CFR parts 1500.2(b)
and (c); 1501.2(b); 1502.9 ( c ) (1)( i ); 1502.13; 1502.14(a); 1502.16 (most
o f the.requirements o f th is section are not met by the EIS); 1502.22; 1502.23;
and 1503.4 (e sp e cia lly subpart (a)(5)).
The EIS is e s p e c ia lly d e fic ie n t in the analysis and treatment o f
a lte rn a tiv e s, and is in v io la t io n 'o f 40 CFR 1500.2(e), 1501.2(c), 1502.2(d),
and 1502.14(a) on th is account. The EIS u tte rly f a i l s to explain why the
ex istin g management a lte rn a tiv e fo r coal was not adopted as p referab le to
the proposed plan.

A supplement to the d ra ft EIS must be prepared because sub stan tial
changes were made to proposed actions in the preferred a lte rn a tiv e in the
d ra ft EIS that are relevant to environmental concerns, as required by 1502.9(c)(1)(1)i
and the d ra ft supplement must be c ircu la te d fo r comment as required by 1502.9(c)(4).
11. The d ecision to fin d lands s u ita b le fo r exchange is wrong because the
lands id e n tifie d as su ita b le are not subject to exchange under FLPMA fo r
the purposes discussed in the plan. "C onsolidation" exchanges are not permitted
under section 206(a) and the 1978 amendments to the Mineral Leasing Act.
The arguments fo r th is p o sitio n were f u l l y set out in NPRC's coiments on
the Notice o f Realty Action fo r the "Meridian Exchange", which were incorporated
by reference in to our comments on the d ra ft RMP/EIS. They are incorporated
by reference here again, fo r the purposes o f b revity.
12. The d ecisio n to fin d coal s u ita b le fo r exchange is wrong because the
areas found s u ita b le were not so found "by tra cts or areas" in the RMP,
as required by section 202(a) o f FLPMA. Rather, lands were found s u ita b le
fo r exchange on a broad and geographically undefined basis. Neither FLPMA,
FCLAA, or FLPMA o r FCLAA regulations provide fo r fin d in g areas s u ita b le
fo r "lease or exchange", as was done in the plan. Rather, "the major land
use planning d ecisio n s h a ll be the id e n t if ic a t io n o f areas acceptable fo r
fu rth er consideration fo r le a s in g . . . . " (emphasis added).

*

13. The d ecisio n to fin d coal s u ita b le fo r exchange is wrong because the
RMP/EIS contains no evidence that eventual disposal would be " in conformance
with the l.and use planning provisions contained in subpart [43 CFR] 16 01...."
as required by 43 CFR 2200.1(a). The BLM's exchange regulations c le a r ly
contemplate a d etaile d analysis o f the s u it a b ilit y and the ben efits o f exchanging
any lands found to be s u ita b le fo r exchange, as may be deduced from reading
the preamble to those re gulations. The RMP/EIS f a i l s to do t h is , providing
instead merely a general, unsupported assertion that exchange o f any lands
might be appropriate.
I f th is were a ll FLPMA and implementing regulations
required, those requirements would be p o in tle s s. Merely saying that lands
are su itab le fo r exchange is not s u f fic ie n t to make them so.
14. The d ecision to fin d coal s u ita b le fo r exchange is wrong because the
RMP/EIS f a i l s to provide fo r the a c q u is itio n o f adjacent p rivate coal (necessary
fo r the disposal o f any lands by exchange for conso lidation purposes) through
exchange, or to fin d any coal s u ita b le fo r such a c q u is itio n in the land
use plan as required by 43 CFR 2200.2(b).
15. Thg-decision to fin d coal s u ita b le fo r exchange is wrong because no
m u ltip le use analysis or tra d e -o ff decisions were made p rio r to fin d in g
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lands su itab le fo r exchange, as required by the sections o f FLPMA and FLPMA
regulations already noted, and by 43 CFR 2200.1(a).
16. The decision to fin d coal suitab le fo r exchange is wrong because i t
implements a new national BLM p o lic y that has not been subject to programmatic
NEPA review or to p u b lic review and comment as required by NEPA and by section
309(e) o f the Federal Land P o lic y and Management Act, re sp ectively. Moreover,
procedures and methods o f determining the-public in te re st fo r the type o f
exchanges allowed by the plan do not e x is t.
17. The decision to fin d a ll underground minable coal suitab le fo r exchange
is wrong fo r a ll o f the reasons c ite d above regarding the decision to fin d
coal s u it a b ly fo r leasing or exchange, and fo r the fo llo w ing reasons:
a) The decision to fin d undergound minable coal suita b le fo r exchange
was not made in the d ra ft RMP/EIS, thus denying the p u b lic the rig h t to
comment on the d ecisio n and analysis before a fin a l d ecisio n was made.
(The fin a l RMP/EIS does not even h ig h lig h t the change in the proposed action
se c tio n , as was done fo r other changes in the f in a l, although the decision
p o te n tia lly a ffe cts hundreds o f m illio n s o f tons o f co a l.)
b) The u n s u it a b ility c rte r ia were not applied at a ll to underground
minable coal found su ita b le fo r exchange, in v io la tio n o f 43 CFR Parts 3461
and 2200.
c) No maps, land d e s crip tio n s , or any other d isp lay o f the underground
coal found s u ita b le fo r exchange can be found anywhere in the RMP/EIS, in
c le a r and obvious v io la tio n o f section 102(a) o f FLPMA and 43 CFR 2200 regulations.
d) No m ultiple-use analysis or tra d e -o ff decisions fo r the underground
minable coal found suita b le fo r exchange was done or documented in the RMP/EIS.
e) No environmental analysis was done o f the impacts o f exchange'
and ultimate development o f underground minable coal anywhere in the EIS,
despite the fa c t that the impacts (e sp e cia lly hydrologic and socioeconomic
impacts) o f p o tential underground minable coal exchange decisions are much
larg er than the impacts o f the surface mining scenario considered (a lb e it
inadequately) in the RMP/EIS. A supplemental d ra ft EIS is necessary under
40 CFR 15Q0 regulations as discussed above.
f) Because no maps or other d escrip tio n o f the underground minable
coal found suita b le fo r exchange is in the RMP/EIS, i t is impossible to
determine whether o r not the d ecision is in compliance with section 203(c)
o f FLPMA.
Moreover, i t is impossible to t e l l whether some o f the coal found
s u ita b le fo r exchange as underground minable coal is or is not the same
as coal found unsuitable fo r lease or exchange. Once exchanged, fee coal
minable by underground mining methods may be submitted as part o f a mine
plan to be mined e ith e r by surface o r underground mining methods, and BLM
would not be able to r e s t r ic t any "underground minable" coal from being
submitted in a surface mining permit. Indeed, coal conservation and recovery
laws would probably require that coal minable by e ith e r method be mined
by surface mining methods. The d ecisio n here allows coal to be exchanged
(fo r underground mining)
that is unsuitable fo r leasing and surface
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inining--yet which could be surface mined i f exchanged. Obviously, the d ecisio n
to find'underground minable coal s u ita b le fo r exchange p o te n tia lly c o n flic ts
with RMP d ecisio n s, in that the same coal is considered s u ita b le fo r exchange
in a n e sentence and unsuitable in another.
18. The decisions to fin d coal s u ita b le fo r lease,o r exchange is wrong because
the RMP/EIS f a i l s to adequately e x p la in or j u s t if y these decisions in the
face o f overwhelming ( v ir t u a lly unanimous) p u b lic comment in opposition.
19. The d ecision to fin d coal s u ita b le fo r exchange and s u ita b le fo r lease
is wrong because the ra tio n a le fo r that d ecision is wholly inadequate. The
rationale advances no reason fo r choosing the proposed action over the e x is tin g
management a lte rn a tiv e other than the less than d is p o s itiv e statement that th is
plan would allow compliance w ith the federal coal management program. The
ex istin g management a lte rn a tiv e would a ls o 'a llo w such compliance, so th is
statement provides no basis fo r deciding-between a lte rn a tiv e s, and c e rta in ly
provides no argument fo r choosing the proposed plan over the e x is tin g management
plan.
B.

Land Tenure Adjustment Decisions

1. The State D ire c to r's d ecisio n to approve the proposed plan fo r land
tenure adjustment is wrong because the d ecision to fin d lands su ita b le fo r
disposal v io la te s section 102(a) o f FLPMA. Section 102(a) reads as follows:
The Congress declares that i t is the p o lic y o f the United States
that—
(1) the p ublic lands be retained in Federal ownership, unless as
a re su lt o f the land use planning procedure provided fo r in th is
A c t, i t is determined that disposal o f a p a rtic u la r parcel w i lls e r v e
the national in t e r e s t ___(Emphasis added).
The RMP/EIS improperly defers the determination required by section
L02(a) and discussed fu rth er in section 203(a) past the land use planning
stage, in v io la tio n o f section 102(a)(1). The d ecision to fin d lands s u ita b le
fo r sale contains no discussion o r fin d in gs fo r any "p a rtic u la r parcel"
as required by section 102(a) and section 203(a).
For lands outside o f
the so-called "land tenure adjustment area"— that i s , fo r nearly a ll o f
the lands found s u ita b le fo r sa le in the plan--there is not even a legal
d escrip tio n o f the tra c ts in the plan, le t alone any maps or fin d in gs to
in d ica te which lands are s u ita b le fo r sale or what findings regarding any
indivi-dual parcel were made which meet the requirements o f FLPMA.
2. The decision to fin d lands s u ita b le fo r sale is s im ila rly a v io la tio n
o f the p rin cip le s in section 102(a)(7) o f FLPMA, 102(a)(8), (10), and (12), and
subsections 1, 2', 5; 6, and 7 o f section 202(c) o f FLPMA, because the management
d ecision-to fin d lands s u ita b le fo r disposal was made without consideration
o f any o f these p rin c ip le s , d e fin it io n s , or requirements in the law.
3. The d ecisio n to fin d lands s u ita b le for sale is wrong because the d ecision
v io late s section 203(a) o f FLPMA. Section 203(a) states that tra cts o f
land may be sold only where the Secretary determines "as a re s u lt o f land
use planning required undeC sectio n 202 o f th is Act" that the tra c t meets
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one o f three disposal c r it e r ia . The RMP contains no discussion or findings
fo r any in d ividu al t r a c t, parcel or acre o f land found suitab le fo r sale
to in d icate whether or not any o f the lands in question does, in fa c t, meet
these c r it e r ia . *The c le a r le t t e r o f the law says that such discussions
and fin d in gs must be made fo r ind ividual tra cts or parcels o f land in the
land use planning process, fo r any lands to be found suitab le fo r sale.
This process was not done— or at least there is no documentation o f i t —
fo r any parcel in the B illin g s Resources Area found suitab le fo r sale in
the RMP.
4. The d ecision to fin d lands suitab le fo r sale is wrong because i t is
impossible to determine (without legal d escriptions o f the lands found su itab le
fo r sale outside the so -ca lle d "land tenure adjustment area") whether such
lands are in tra cts that meet the acreage requirements o f section 203(c)
o f FLPMA. The d ecisio n also vio late s section 203(e), inasmuch as the fin d in g
required under th is section was not made fo r any parcel found suitab le fo r
sale.
5. The.decision to fin d lands suitab le fo r sale is wrong because absolutely
no environmental analysis o f the potential impacts o f the decision was made
in the plan, fo r any tra c t found suitab le fo r sale or fo r a ll o f the tra cts
c o lle c t iv e ly , in v io la tio n o f a ll o f the provisions o f NEPA and NEPA regulations
already cite d under V(A)(9) above and related regulations in 43 CFR part
1600.
6. The d ecisio n to fin d lands suita b le fo r sale is wrong because the BiM
fa ile d to allow comment on the proposed action (which was only in the fin a l
RMP) to fin d over 40,000 acres o f land outside the so calle d "land tenure
adjustment area" su ita b le for sale. As with the decision finding underground
ininable coal s u ita b le fo r exchange, a supplemental d raft E1S is required
under 40 CFk 1502.9(c) (1)( i ).
7. The d ecisio n to fin d lands su ita b le fo r sale is wrong because the ratio n ale
fo r the d ecisio n in the RMP is wholly inadequate. The ratio n ale reads in
i i s en tirety:
Adjustment in the pattern o f p u b lic land and minerals (sic) ownership
w ith in the resource area would: (1) allow fo r more e f fic ie n t and
economic management, (2) f a c ilit a t e a cq u isitio n o f lands with higher
p u blic values and uses and (3) f a c ilit a t e implementation o f other
' recoomnendations w ith in th is and other planning documents.
Neither here, nor anywhere else in the RMP/EIS, is i t explained why
the disposal o f any o f the lands found suitab le fo r sale would allow management
that is e ith e r more e f f ic ie n t or more economic. Rationale #2 applies only
to exchanges (although the c r itic is m o f ra tio n a le #1 applies equally here).
Rationale #3 is hopelessly vague. The ratio n ale does not state what other
retoinmendations W ithin th is c r other planning documents a^e referred to ,
or how the disposal o f any p a rtic u la r parcel would f a c ilit a t e the unmentioned
recommendations, or what other planning documents are referred to.
C^'Response to Publ ic Comnent
J"he State D ir e c to r's decision to approve the proposed plan fo r coal
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leasing, coal exchange, and the proposed .plan fo r land tenure adjustment
is wrong because the Final RMP/EIS f a i l s to respond adequately to p u b lic
comment. A f u l l l is t in g o f inadequate responses would be unnecessarily lengthy
fo r in clu sio n here.
B r ie fly , i t can be stated that f u lly h a lf or.more o f the responses
to NPRC's comments and the coinnents o f members o f'th e Bull Mountain Landowners
Association on the sections o f the RMP/EIS^eing protested herein T a ile d
to answer the question f u l l y or at a l l , orV'espond to the c r it ic is m raised .
Many responses referred to other responses o r sections o f the text that
e ith e r had nothing to do w ith the comment, o r very l i t t l e to do with the
conment. S p e c ific comments were answered w ith extremely vague responses,
e s p e c ia lly in regard to the procedures and leg al requirements fo r land tenure
adjustment d ecisio ns.
Other responses were simply in co rre ct fa c tu a lly .
A f u l l lis t in g o f the responses NPRC and BMLA consider to be u n sa tisfa c to ry
w i l l be provided to the D ire c to r should he fin d i t necessary to respond
to th is protest.
Many i f not most o f the responses f a i l to meet the requirements o f
40 CFR 1503.4(a).
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APPENDIX I

I - Wells, Nevada, Final RMP, Land Tenure Planning Criteria, Proposed
Plan (narrative) and Land Tenure Adjustments Map (Final plan proposes disposal of
90,000 acres, mostly by public sale).

APPENDIX

LAND MANAG&ENT ISSUES
ISSIE 1: reCBLEHS COCLR IN THE MANAGEMENT OF
THE "QECKERBQAKD” AREA, AM) DEMAND6 ARE PLACED
ON RELIC LANDS FOR ttMtKCIY EXPAJEICN M2EDS
AND AGRIO.JLHRAL LE^ELOR-ENT.
Problems including access, accomodation of
public works projects, and unauthorized uses of
public lands occur in certain areas as a result
of the intermingled pattern of public and private
land ownership. Public larvfc are in demand for
agricultural development, urban and residential
expansion, and other intensive uses. Public
lands can be disposed of for these or other
purposes if disposal senes the national
interest. A variety of land tenure adjustment
procedures are available which could help meet
these needs and resolve land management
problems.
Planning Criteria
1. Public lands will be placed in one of the
following categories:

c.

3.

4.

It was acquired for a specific purpose
which is no longer served by retortion.

The land is suitable for agricultural use
as established throu^r appropriate laws
and regulations.

Consider for withdrawal land vhich
another Federal agency has shewn to be
necessary to its programs.

ISSUE 1:

LANDS

-

Objective: To allow disposals, land tenure
adjustments, and land use authorizations based on
long range goals. These goals are to identify
lands to be disposed of or retained and
administered for multiple use. These
identifications are based on land manageability
and quality of resource values and are shewn on
Map 2-7 of this FEIS.
Short and Long-Term Management Action: Dispose
of 90,000 acres, including cenmunity"”expansion
lands, primarily through public sale.

Propose sale of a parcel of land if:

b.

b.

0BJECnVE/MANAGE2ENI' ACTIONS

Category III — lands and mineral resources
which will require further study in order to
determine whether they should be placed in
Category I or II.

It is difficult or uneconomical to manage
and is not suitable for management by
another Federal agency.

There is unappropriated ground wRter
available and the development of new
irrigation wells meets the criteria
established by the state water engineer.

Each resource issue listed below contains an
objective statement to be met under this plan,
followed by the management actions proposed to
attain that objective.

Category II — lands which will be considered
for sale or transfer. The mineral estate of
Category II land may be sold upon application as
allowed in section 209 of FLEMA. The mineral
estate can be conveyed upon application if 1)
there are no known mineral values or 2) that
reservation of the mineral rights in tlie Lhited
States is interfering or precluding nonrdneral
development of the land and that such development
is a more beneficial use of the land than mineral
development.

a.

Consider allowing agricultural entry where:
a.

5. Where a critical resource need for a
tract of land is identified, consider
purchase only if other forms of acquisi
tion (such as exchange and easements) are
not feasible.

Category I — lands and mineral resources which
will be retained in Federal cwiership and will
not be considered for sale.

2.

Disposal would serve important public
objectives and wuld outweigh the public
objectives and values which would be
served by retention.

2

1-2

PUBLIC LANDS
MANAGED BY B L M
m m

OTHER AGENCY
LANDS

R/C * Retention /Consolidation
R/M - Retention/Management

D

" Disposal (primarily by sale)

Alternative
Production and
Preferred

2 -7

APPENDIX J

"appe n d i x
tenure)

J — Protest of NRDC'to Wells, Nevada,

Natural Resources Defense Council, Inc.
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EXPRESS MAIL
Robert F. Burford, Director
Bureau of Land Management
Deparment of Interior
18th and C Streets, N.W.
Washington, D.C. 20240
Re:

Protest of Wells Resource Management Plan

Dear Mr. Burford:

|

This letter is a formal protest of certain provisions of
the Wells, Nevada Resource Management Plan (RMP) on behalf of the
Natural Resources Defense Council, Inc. (NRDC), and the Toiyabe
Chapter of the Sierra Club.*
NRDC and the Sierra Club have a longstanding interest in
improving the Bureau's management of the publicly-owned
rangelands. Both groups participated extensively in the Wells
planning process, through the submission of written and oral
comments at the scoping and draft environmental impact statement
(EIS) stages.** In these comments we urged the Bureau to
implement specific management actions that will prevent
overgrazing and deterioration of riparian and wildlife habitat,
and to rake remedial measures to improve the existing
unsatisfactory conditions of these areas. We also criticized the
Bureau's proposal to sell approximately 90,000 acres of public
lands. Because the proposed Wells RMP fails to respond
adequately to these concerns or to comply with legal
requirements, we must protest its provisions.
*NRDC1s address and telephone number are on the letterhead. The
mailing address of the Sierra Club, Toiyabe Chapter, is 1685
Kings Row, Reno, NV 89503, (702) 747-4237.
**Copies of these comments are enclosed, with the exception of
Sierra Club written comments dated June 2, 1980, and the
transcript of oral testimony of Rose Strickland at a hearing on
June 20, 1983.

Neiu England Office: 17 e r ie d r iv e •n a t ic k , m a . 0 176 0 * 6 17 6 5 5 -2 6 5 6
Public Lands Institute: 17 2 0 r a c e s t r e e t •De n v e r , c o . 80206 •303 3 7 7 -9 7 4 0
*oo% Recycled Paper

Robert F. Burford
February 6, 1984
Page Two

As detailed below, we protest the treatment of the
following issues in the Wells RMP:
1) Livestock Grazing Use, including grazing levels and
management practices, herbicide spraying, and inadequate
environmental analysis;

I.

2)

Terrestrial Wildlife Habitat;

3)

Riparian/Stream Habitat;

4)

Land Disposal; and

5)

Response to Public Comments.

Livestock Grazing Use

A. Grazing Levels and Management Practices. We protest
the livestock grazing provisions because they will allow
continued overgrazing and resource deterioration and will not
remedy unsatisfactory range conditions. According to the
Bureau's own estimates, approximately 74% of the area is in poor
or fair condition, and "improved range management practices" are
necessary to remedy these problems. Draft EIS, p. 3-25. Rather
than resolve these problems, however, the Bureau has decided that
"[livestock grazing use will continue to be licensed at present
levels." Id., p. 2-32. Nor does the RMP propose any specific
activity plans or grazing systems that might improve conditions
in particular areas.
Even worse, the final EIS demonstrates clearly that in many
areas proposed levels of grazing exceed estimated carrying
capacity, thereby causing additional range deterioration. See
Final EIS, Table A-3. For example, the Bureau will allow grazing
in the Goose Creek and Pilot/Crittenden RCAs to exceed grazing
capacity by over 30%. In particular allotments, such as the West
Cherry Creek and Odgers allotments in the Cherry Creek RCA, the
Bureau is proposing to increase grazing to approximately three
times higher than estimated production. No adequate explanation
is offered to justify these harmful practices.
The Bureau's failure to prevent overgrazing and to remedy
unsatisfactory range conditions is a blatant violation of its
legal obligations. The Bureau's regulations and policies clearly
dictate that allowable grazing use shall not exceed grazing
capacity. See 43 C.F.R. § 4120.2-l(a) (1982); "Final Grazing
Management Policy," p. 1-6 (I.M. No. 82-292, March 5, 1982).
Further, the Bureau is required by the Federal Land Policy and
Management Act (FLPMA) and the Public Rangelands Improvement Act
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(PRIA) to "take any action necessary to prevent unnecessary or
undue degradation of the lands," 43 U.S.C. § 1732(b), and to
"improve the conditions of the public rangelands so that they
become as productive as feasible," i d . §§ 1901(b)(2), 1903(b).
Given the serious resource problems that have been caused in the
Wells area as a result of existing grazing practices, the
Bureau's failure to modify those practices and to reduce grazing
levels conflicts with its legal duties.
The proposed action also lacks the specific proposals and
objectives that are necessary to provide meaningful guidance to
future management activities. Aside from the identification of
range "improvements" such as fencing, the proposed action
contains only vague provisions that will not direct or control
future uses. For example, the Bureau proposes to "develop"
grazing systems "to allow for natural recovery of range condition
while considering multiple use values," and to "monitor and
adjust grazing management systems and livestock numbers as
required." Final EIS, p. 2-2 (emphasis added). This general
language provides no indication of what specific measures will be
taken, or even of what type of measures would be consistent with
the plan. The plan provisions are so vague that the Bureau's
discretion to act is virtually unconstrained, making a farce out
of the planning process. The purpose of a land use plan is to
propose specific measures that will resolve resource conflicts,
not to delay such decisions indefinitely. Because the plan fails
to provide adequate direction for future decisions, it violates
the planning requirements of FLPMA, PRIA and the Bureau's
regulations. See 43 U.S.C. §§ 1701(a)(2), 1712, 1732(a),
1903(b); 43 C.F.R. §§ 1601.0-5(k) (1983), 4100.0-5 (1982).
The Bureau's failure to propose specific changes in
existing grazing practices and to establish specific guidance for
future management cannot be justified by the Bureau's alleged
need for three to five years of monitoring data. See Final EIS,
p. 4-12 (Response No. 33). In our view, the Bureau's recent
emphasis on the need for monitoring data that are not available
is a transparent attempt to delay necessary reductions in grazing
use. The Bureau is required by law to use the best "available"
information in preparing land use plans and decisions. 43 U.S.C.
§ 1712(c)(4). In the Wells area, the Bureau has at least three
years of monitoring data (Final EIS, p. 2-5), a recent "one point
in time weight estimate survey" (Final EIS, Table A-3), various
other "range surveys" (Draft EIS, p. 3-7), and other "range
condition and trend data" (Draft EIS, p. R-2). The Bureau is
required to utilize this information, together with its
professional judgment, to make decisions that comply with legal
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requirements.
If the Bureau lacks adequate data to justify lower
levels of grazing use, certainly it cannot justify its proposal
to maintain or increase existing livestock levels. The Bureau
has no authority to allow continued overgrazing and resource
destruction simply because ideal data are not yet available.
B. Herbicide spraying. We protest the plan's proposal to
spray 1500 acres of public lands with herbicides. Final EIS,
p. 2-2. The Bureau has totally failed to comply with the
requirements of the National Environmental Policy Act (NEPA) with
respect to this proposal. Herbicide spraying may have a
significant adverse effect on humans and the environment and must
be thoroughly analyzed in an EIS. The potential risks must be
assessed and a worst case analysis prepared and circulated for
public comment when risks are uncertain. See, e.g., Southern
Oregon Citizens Against Toxic Sprays, Inc, v. Clark, No. 83-3562,
(9th Cir. Dec. 2, 1983). Because the RMP is designed to provide
comprehensive guidance for all future management actions,
including herbicide spraying, if any, this analysis must be
included in the RMP/EIS, not in some later document. See, e.g.,
40 C.F.R. § 1502.22 (1982). The Final EIS lacks any analysis of
the potential adverse effects of herbicide spraying, including a
worst case analysis. Moreover, the EIS failed to consider
adequately the possibility of "no action," or foregoing all
spraying. As the result of the failure to conduct the necessary
analyses, the Bureau lacks any basis for its decision to engage
in herbicide spraying.
C. Inadequate Environmental Analysis. As discussed in
detail in our written comments, the environmental analysis in the
draft EIS fails to comply with important requirements of NEPA.
The EIS lacks specific proposals, reasonable alternatives
(including no grazing), and detailed analysis of environmental
consequences. Because the final EIS does little more than
incorporate the draft, it too violates NEPA. Therefore, the EIS
should be revised and circulated for additional comment prior to
implementing the decisions based thereon.
II.

Terrestrial Wildlife Habitat

We protest the terrestrial wildlife habitat provisions
because they fail to take all necessary measures to protect and
improve important wildlife habitat. The Bureau's Wildlife
Habitat Inventory reveals clearly that mule deer winter ranges,
antelope yearlong habitat, and elk habitat are all in fair to
poor condition. Draft EIS, pp. 3-9 to 3-10, Tables A3-1 to
A3-3. The Bureau concedes that one of the "primary reasons" for
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this destruction of habitat is "livestock competition." Id. The
Bureau has also acknowledged that high stocking rates "could have
much more of an [adverse] impact on big game habitat than season
or frequency of use." Final EIS, p. 4-11 (Response No. 31).
Despite these admitted problems, the Bureau has made no
reductions or modifications in existing livestock grazing in
order to protect wildlife habitat. As stated by the Nevada
Department of Wildlife, "Livestock adjustments should be
implemented ... to improve or maintain essential or crucial
wildlife habitats." Final EIS, p. 4-65. The Bureau's failure to
take such actions violates FLPMA's mandate that the Bureau take
all necessary measures to avoid resource destruction, including
destruction of wildlife habitat.
We also protest the Bureau's failure to take other steps
that would benefit wildlife. The Bureau has not allocated forage
to wildlife, see Final EIS, pp. 4-35 (Comments of Wildlife
Management Institute), A-9, even though this measure is
specifically required by the grazing regulations, 43 C.F.R.
§ 4110.2-2(a) (1982), and is necessary to avoid excessive
allocation of forage to livestock. The Bureau has also
apparently failed to establish a goal of "reasonable numbers" of
wildlife, as described in the EIS. See Final EIS, p. A-9. Such
measures should be adopted to eliminate the plan's undue
preference for livestock grazing.
Finally, we favor the plan's well-supported objectives for
wildlife such as "protect, enhance, and/or develop 250 spring
sources for their wildlife values," "manage 2,600 acres of
nonaquatic riparian aspen and 1,000 acres of mountain mahogany to
improve deer and elk habitat," and "identify ... 50,000 acres of
crucial deer winter habitat for improvement." Final EIS, p.
2-3. However, these provisions are not specific enough to
provide adequate guidance for future management. At a minimum,
the plan should describe what actions or types of actions are
necessary to achieve these objectives, and should seek to
describe the affected areas. Otherwise, there is no assurance
that the objectives of improving wildlife habitat will ever be
attained. While we protest the Bureau's failure to take enough
specific actions to protect wildlife and wildlife habitat, we
support the important actions that are being taken by the agency
on behalf of wildlife, such as modifying existing fences that do
not meet Bureau specifications. See id.
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III.

Riparian/Stream Habitat

We protest the riparian habitat provisions because they
fail to prevent further deterioration or to improve
unsatisfactory conditions in many areas, and because the
favorable objectives proposed for certain areas are not specific
enough to direct future management and to ensure that the
objectives will be reached.
We commend the Bureau for acquiring detailed information on
riparian and stream conditions. See Draft EIS, Tables 3-4 and
3-5, Maps 3-7 and 3-8. This information reveals that most of
this habitat is in "poor" condition. Jld. The Bureau also
recognizes that "a 30 percent improvement in current conditions
should be a reasonable objective for any stream within the Wells
RA." Final EIS, p. 4-14 (Response No. 37). In spite of this
information, the Bureau is proposing to "improve" only 2518
acres/95.5 miles of riparian/stream habitat, Final EIS, p. 2-3,
even though 10,159 acres/398 miles of habitat are now in "fair"
or "poor" condition. See Draft EIS, Tables 3-4 and 3-5. In
effect, the Bureau is allowing approximately 75% of the degraded
riparian areas to continue in unsatisfactory condition or to
decline further. Moreover, the EIS recognizes that, under the
proposed action, riparian areas will remain in poor condition and
will continue to deteriorate. See Draft EIS, p. 4-56.
The Bureau's failure to seek to improve most of the
degraded riparian areas violate its obligations under FLPMA and
PRIA. The EIS recognizes that riparian areas are "the most
productive areas on western rangelands" and that they play a
critical role for wildlife and recreational values. Draft EIS,
p. 3-11. Under the circumstances, the Bureau is clearly not
taking all actions needed "to prevent unnecessary or undue
degradation" and to "improve the conditions of the public
rangelands," as required by law. See 43 U.S.C. §§ 1732(b),
1901(b)(2), 1903(b).
The Bureau's failure to propose adjustments in livestock
use is also unacceptable, given the damage that livestock have
caused to riparian areas. The EIS states that, for riparian
areas, "livestock grazing is the primary cause of ...
deterioration." Final EIS, p; 4-16 (Response No. 45). The BLM's
"stream inventory report" in the Wells RA confirmed that "in most
cases, livestock grazing was primarily responsible for producing
and maintaining deteriorated aquatic/riparian habitat
conditions." Draft EIS, p. 3-14. Given these findings, the
Bureau's failure to modify existing livestock practices will only
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lead to further deterioration.
Finally, even where the plan proposes favorable objectives
for certain riparian areas, it lacks the details necessary to
ensure that these objectives will be attained. For example,
while the plan proposes to "improve" conditions in certain areas
"using techniques" that would do so, the plan fails to identify
any particular action or type of action that would achieve this
objective. As discussed above, the Bureau's failure to include
specific actions in the plan that will direct and control future
management violates the planning requirements of FLPMA, PRIA, and
its own regulations.
IV.

Land Disposal

We protest the Bureau's proposal to sell approximately
90,000 acres of public land. The need for such a large scale
sale has not been demonstrated. Moreover, the EIS lacks a
detailed description of how particular parcels will be chosen, or
of the adverse effects of such sales to wildlife, recreation, and
other uses. Further, the plan lacks specific criteria to guide
future land sales. In short, the plan fails to analyze the issue
of land sales adequately or to provide meaningful guidance for
actual decisions.
V.

Response to Public Comments

We protest the Bureau's failure to provide thorough
responses to many of the comments on the draft EIS offered by
NRDC, the Sierra Club, and others. For example, the Bureau did
not even identify, much less respond to, a number of significant
comments made by NRDC, relating to the absence of specific
proposals in the EIS, the Bureau's duty to avoid range
deterioration, and the inadequacy of the EIS's impact analysis.
See Final EIS, pp. 4-69 to 4-70. Similarly, many of the comments
made by the Sierra Club, including specific inquiries and remarks
relating to similar issues, were simply ignored. A cursory
overview of Chapter 4 of the Final EIS reveals clearly that
public comments were not taken seriously; in fact, very few
substantive changes were made in the document, even though the
agency received over 70 relevant comments. In short, the Bureau
has failed to comply with NEPA's requirement that the agency give
"full and fair consideration" to comments, Sierra Club v. Adams,
578 F.2d 389, 394 (D.C. Cir. 1978), and provide "good faith,
reasoned analysis in response." Silva v. Lynn, 482 F.2d 1282,
1285 (1st Cir. 1973) .
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In conclusion, we urge the Bureau to issue revised
decisions that will prevent resource deterioration, improve
unsatisfactory conditions, and comply fully with the Bureau's
legal obligations.
Sincerely,

David B. Edelson
NRDC Staff Attorney
cc:

Edward F. Spang, State Director

(w/o enclosures)

Enclosures:
Sierra Club, comments on Wells RMP alternatives, October 16, 1982
Sierra Club, comments at Wells RMP/EIS hearing, June 20, 1983
NRDC, comments on draft Wells RMP, August 16, 1983
Sierra Club (Public Lands Comm.), comments on draft Wells RMP,
August 17, 1983
Sierra Club (Conservation Comm.), comments on draft Wells RMP,
August 17, 1983
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United States Department of the Interior

2200

(3 2 1 )

BUREAU OF LAND m a n a g e m e n t
WASHINGTON, D.C. 20240
November 1, 1983

fInstruction Memorandum No. 84-81
Expires: 9/30/84
To:

AFO's

From:

Director

Subject:

Land Exchange Policy

RECEIVED
1!0V1S'83
BAJA tfrniio$s Cir.

Enclosed for your use are two policy statements for fee exchanges that
were approved by the Assistant Secretary on October 14, 1983. The
first statement is concerned with general fee exchange policy. Tlie
second statement is limited to fee exchange of leasable and salable
minerals.
The two policy statements will eventually become a part of the BLM
Manual Section 2200.

Deputy Director, Lands and Renewable Resou
2 Enclosures
Enel. 1 - Fee Exchange Policy (General) dated 9/26/83 (2 pp)
End. 2 - Fee Exchange Policy for Leasable and Salable Minerals
dated 9/26/83 (1 p)

2200 (321)
BUREAU OF LAUD MANAGEMENT
FEZ El CHANCE POLICY (CENERAL)
Thi* statement sets forth general BLM policy for the exchange of public
land* or interest* therein.
It reflect* the provision* of Section* 102,
205, end 206 of the Federal Land Policy end Management Act of 1976 (90 Stac.
27*4 and 2755-56; 43 O.S.C. 1701 and 1715-16), hereafter FLPMA.
Thi* policy
statement represent* a commitment by BLM to implement the Land exchange
policies of the FLPMA, consistent with BLM'a other statutory obligation*.
The BLM recognize* that numerous opportunities exist for public interest
1
exchanges with the non-Federal sector.
BLM has a responsibility to
vork closely with other Federal resource management agencies. State and
local governaents, and the private sector to complete these nutually
beneficial transactions.
Benefits to be derived for the Federal and nonFederal sector* include elimination of inholding*, batter ns ni g a e n t areas,
and greacer econonie returns for all concerned.
The following principles ehall guide BLM in it* land exchange progran:
1. Disposal of public lands by exchange shall be considered as serving
the national interest within the policy context of Section 102(a)(1)
of FLPMA.
2. The BLM shall strive to process nucually benefiting, pu!*Llc interest,
land exchanges in a tiaely and efficient manner through continually
maintaining and streamlining its land use planning, appraisal, and
exchange processes.
3.
Exchanges to acquire inholdings in Federal conservation areas are in the
public Interest and will aid in the reduction of the national debt through
reducing expenditures of appropriated funds in the acquisition of lands
or Interests in lands seeded for Federal conservation purposes.
4. Acquisition, through exchange rather than purchase, of lands or
interests in lands required for Federal resource management or protection
programs will retard the present expansion of Federal real estate
holdings and help to assure the integrity of State and local tax bases.
5.
Comments from affected States, local government, and the general
public shall be sought and considered before completion of each exchange.
6.
Exchanges may be utilized, when economically advantageous, to consolidate
attractive parcels for sale.
7. Patent and deed reservations and conditions shall be kept to the
absolute minimum necessary to complete the transaction.
Rights of third
parties holdings rights-of-way and ocher legal interests in the exchanged
lands shall be protected.
8. The generally preferred rule is for both surface and subsurface (mineral)
estate* to be traded in an exchange.
However, due to third party encumbrances,
or difficulties in the vsluation process, it may be preferable to complete
certain exchanges with reservations.
Such exceptions to the generally
preferred rule are to be made on a caae-by-caae basis.
9.
Exchange* shall be utilized to consolidate or unite tha surface and
subsurface estates for boch the Federal Government and non-Federal owners
in split or mixed estate situations.
10.
Exchanges may b* utilized to effect ownership and managsnenc area
boundary changes or adjustment* and to fora more logical ane efficient
land and resource management areas for boch the Federal Government and
non-Federal owner*.

1 _1

11.
In application of the determinations of public latereat required
under Section 206(e) of FL?MA, the BLM shell give the broadest possible
consideration of public needa when evaluating exchange proposals.
12. Whenever the law permits, expenses Incurred by BLM on exqbange
actions for the benefit of other Federal agencies shall be recovered
from such benefiting agency.
The Bill shall not attempt to recover ncalnal
costs.
13.
Mining c l a i m of record shall only he contested for the purpose of
determining the validity of such claims in those instances in which an
exchange has been determined to be In the public Interest.
Expenditures
of limited Federal appropriations will not be aade simply to clear the
land of mining claims of one party to make the land available for another
party.
14.
When an exchange involves the cancellation of a grazing permit or
lease, the compensation for range Improvements and two-year notification
requirements of Section 402(g) of the FLPMA and 43 CFR 4110 shall be met.
15.
The Bureau shall maintain effective professional, technical, and
managerial personnel In the disciplines necessary to complete
exchanges of all types.
*
These principles shall be implemented and further clarified where
necessary through speclfiq guidance to the field.

r
tflr'ector, Bureau.of Land Management

U . / P-3
Dace

Enel. 1-2

Bureau of Lind Management
7ee Exchange Policy for Leasable
and Salable Mineral*

~

The exchange of leaaable and salable minerals is an important tool In
achieving public Interest Federal multiple ua* management and -land protection
goals* When considering an exchange, the manager must also consider the
relative utility of competitive and cooperative leasing of leasable minerals,
iruj sale of salable minerals, in their pre-exchange configuration.
Although
all of the following policy elements will seldom, if ever, be found in any
one exchange proposal, one or more should be found in every proposal.
Any
proposal chat would have an opposite effect to a policy element contained
herein would not be considered to be in the public interest and must be
denied at the earliest possible stage.
An exchange of minerals is in the public interest if:
1.
The exchange would consolidate Federal holdings into a logical
mining unlc(s).
2. The exchange would consolidate non-Federal holdings into a logical
mining unic(s).
3. The exchange would serve a national resource management or protection
need.
*
4.
The exchange would simplify jurisdiction and allow Federal land use
planning efforts to be confined to an area in which the United States
controls Che mineral development.
5.

The exchange would reunite Federal surface and subsurface estates.

6. The exchange would eliminate Isolated tracts and checkerboard
patterns of Federal minerals.
7.
The exchange would achieve a management goal without using appropriated
funds to pay for che resources needed by the United Scares.
8.

The exchange would meet needs of Scare and local people.

9.
The non-Federal lands to be received in the exchange would serve the
public better in public ownership than the minerals to be transferred in
the exchange.
10.

The exchange would enhance competitive bidding for the Federal minerals.

11.
The potential revenue from a lease or sale of the Federal minerals
consolidated by the exchange would be greater chan the potential revenue
from a lease or sale of the minerals in Federal ownership prior to the
exchange.
12.
The exchange does not involve a transfer of a fee interest in
Federal minerals for a less than fee interest (e.g., conservation or
scenic easements) in non-rederal lands.
If a less chan fee interest
in non-Federal lands Is all that is needed, a fee exchange shall be followed
by a competitive bidding, or a modified competitive bidding, sale of the
unneeded interests as che situation dictates.

Enel. 2-1
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First Regular Session

LT5D NO. 81 0997/1

SENATE BILL NO.

S.170, Colorado General
Fifty-third General Assembly
Assembly 1981, State Claim
to Federal Public Domain STATE O F C O L O R A D O

j^ Q

HRTIIML RESOURCtS & B M I
BY SENATORS Yo st, Anderson, C la rk , and D. Sandoval;
also REPRESENTATIVES W inkler,
Younglund, Boley, Shoemaker
Spano.

and

A BILL FOR AN ACT
1

CONCERNING

PUBLIC

LANDS,

AND

PROVIDING

2

ADMINISTRATION OF CERTAIN LANDS

3

COLORADO.

B ill

FOR STATE CONTROL AND

WITHIN

THE

BOUNDARIES

OF

Summary

(Note:
T his summary a p p lie s to th is b i 11 as introduced and
does not n e c e s sa rily r e f le c t any amendments which may
be
subsequently adopted.)
Provides
fo r state c o n tro l o f c e rta in lands, as defined,
w ith in s ta te boundaries.
Provides th a t, upon tra n s fe r o f p u b lic
lands
to the s ta te ,
such lands s h a ll
be administered in
accordance w ith p rin c ip le s o f m u ltip le use and sustained y ie ld
and
w ith
con sid e ra tio n and p ro visio n s fo r p u b lic access,
con servation, and tra n sfe rs to u n its o f lo c a l government, and fo r
reimbursement fo r re ce ivab le s c u rre n tly due counties from the
federal government, i f such payments are reduced because o f state
a ctio n .
D ire c ts th a t no d is p o s it io n o f p u b lic lands may occur
unless authorized by the general assembly.

4
5
6

Be H

enacted by the General Assembly o f the State
SECTION 1.

T it le

36,

Colorado

Revised

of

Colorado:

Statutes 1973, as

amended, is amended BY THE ADDITION OF A NEW ARTICLE to read:

7

ARTICLE 25

8

State Claim to P u b lic Lands

CapitaI letters indicate new material to be added to existing statute.
Dashes through the words indicate deletions from existing statute.

195c

36-25-101.

1
2

L e g is la t iv e

d e c la ra tio n .

(1)

The

general

assembly determ ines, fin d s , and d eclares that:
(a)

3

On

August

1, 1876, Colorado was admitted to statehood

4

on the c o n d itio n th a t i t fo re ver d isc la im a l l

5

unappropriated p u b lic land w ith in i t s boundaries;
(b)

6

The

sta te

of

Colorado

r ig h t and t i t l e

has strong moral, h is t o r ic a l,

7

economic, and le g a l claim s upon the p u b lic land re tain ed

8

federal government w ith in i t s borders;
(c)

9

The

fa c t

th a t

Colorado

by

10

western state s and others admitted to statehood in recent
were

12

w ith in t h e ir boundaries v io la te s the

13

because

14

the union on an equal fo o tin g w ith the o r ig in a l state s;

renounce

Colorado

(d)

15

to

and

"equal

fo o tin g "

The d o ctrin e o f admission

to

statehood

on

fo o tin g

purpose o f

18

c o n s titu tio n

19

case law precedent and other governmental a c tio n s; and

an

equal

w ith the other s tate s is based on the very ch a racter and

(e)
lands

d o c trin e ,

the othe r states were denied admission to

17

21

tim es,

any claim to the unappropriated lands

16

20

the

union

of

the

states

e s ta b lis h e d

by

and

co n tro l

of

the

p u b lic

the sta te o f Colorado by the United States works a

severe, continuous, and d e b ilit a t in g hardship upon the people

23

the s ta te o f Colorado.
(2)

The

general

assembly

25

declares th a t the ex ercise by th is

26

p u b lic

lands

the

o f the United States and is supported by very e a rly

The ex e rcise o f dominion

w ith in

as

22

24

the

and other s ta te s, e s p e c ia lly

11

forced

to

w ith in

it s

a lso

determines,

state

boundaries

of

con tro l

fin d s ,

and

over

the

would g re a tly b e n e fit the

170
19 5d

of

1

p u b lic because

2

lessened;

the

3

in a more coordinated, e f f ic ie n t , and f a i r management

of

4

lands;

absolutely

5

e s s e n tia l to accommodate the ra p id ly growing population

6

sta te and would enhance the li f e s t y l e o f a l l state re sid en ts; and

sta te

the

burden

on

state

a v a ila b ilit y

of

a d d itio n a l

7

the

8

than the fe d e ra l government to make the

9
10

residents

would

be

land

is

p u b lic

of

th is

o f th is union and th e ir c it iz e n s are b e tte r equipped
often

d iffic u lt

p o lic y

d e c isio n s th a t are necessary with respect to the appropriate uses
o f such lands w ith in the states.

11
12

sta te s

tax

a d m inistration o f the p u b lic lands would re s u lt

36-25-102.

D e fin it io n s .

As

used

in th is a r t ic l e ,

unless

the context otherwise requires:

13

(1)

"Board" means the state board o f land commissioners.

14

(2)

"Commission" means the p u b lic land

15

commission

created

by s e c tio n 36-25-107.

16

(3)

"Department" means the department o f natural resources.

17

(4)

"E xecutive

18

d ire c to r"

means

the department o f natural resources.

19

(5)

20

e x te r io r

21

the surface o f such land, except:

22
23

the executive d ire c to r of

(a)

" P u b lic land"
boundaries

means

of

a ll

land

located

w ith in

the

th is state and a l l m inerals on or below

Land to which t i t l e

is held by any

p riv a te

person

or

e n tity ;

24

(b)
it s

Land which is owned or held in tr u s t by th is state , any

25

of

p o lit ic a l

su b d iv isio n s ,

u n its

o f lo c a l government, or

26

in s t it u t io n s w ith in the sta te system o f higher

education

before

17 0
195e

1

the e ffe c tiv e date o f th is a r t ic le ;

2

(c)

Land

is

3

department
reclam ation

5

assembly and which meets the standards

6

control was authorized;
(d)

8

defense,

c o n t r o lle d

4

7

of

which

and

Land

department

which

was

reserved

by

of

acquired

the

energy,

United
or

States

bureau

of

by consent o f the general
and

purposes - fo r

which

or held in tr u s t as Indian re se rv a tio n s

or fo r Indian purposes; or

9

(e)

10

purposes

Land lo cated w ith in and which meets the

11

monument, w i l d l i f e refuge, w ild erne ss area, or h is t o r ic a l s it e o r

12

a r t if a c t or which

13

congress w ith the consent o f the general assembly.
36-25-103.

14

standards

and

o f a c o n g re ss io n a lly a utho rize d national park, n a tio n a l

is

or

was

Property

of

acquired

the

by

s ta te .

the

United

Subject

States

to e x is tin g

15

rig h ts o f a p p lic a n ts fo r land, on and a ft e r the e ffe c t iv e date o f

16

th is a r t ic l e , a l l p u b lic

17

appropriated

18

and subject to i t s j u r is d ic t io n and c o n tro l.

19

20

in

th is

state

E x is tin g

measures

are

rig h ts
enacted

under
by

federal

p re v io u s ly

rig h ts and p r iv ile g e s o f the people o f th is state

22

the

23

adm inistration by the board.

p ro v isio n s

36-25-105.

of

e x is tin g

fe d e ra l

T re a tie s and compacts.

law.

U n til

the general assembly, the

21

24

not

to p riv a te ownership are the property o f t h is s ta te

36-25-104.
equivalent

lands

fi

law

are

granted

under

preserved under

P u b lic lands which

have

25

been

26

tre a tie s or in te r s t a te compacts s h a ll continue to be adm inistered

adm inistered

by

the

U nited

States

under

in te rn a tio n a l

170
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1

1

by the state in conform ity w ith those tre a tie s or compacts.

2

land

3

j u r is d ic t io n p r io r to the e ffe c tiv e date o f

4

person

5

s ub je ct o f j u d ic ia l proceedings pursuant to

6

or

land

use

7

a f f e c t or im pair any such rig h ts or claim s.

under

an

claimed

and f i l e d w ith a court of competent

in te rn a tio n a l

th is

a r t ic le

by

36-25-106.

tre a ty s h a ll continue to be the
e x is tin g ,

relevant,

sustained

A d m in istration - p r in c ip le s o f m u ltip le use

y ie ld .

(1) (a)

t h is sta te pursuant to t h is a r t ic le , the

11

p u b lic

land

board

s h a ll

hold

and is vested w ith a u th o rity , subject to the p ro visio n s

13

a r t ic l e ,

14

b e n e fic ia l manner c o n s iste n t w ith the p u b lic p o lic y

adm inister

and

of

declared

15

t h is

t h is sta te acquired pursuant to th is a r t ic l e in such a manner

17

to

a r t ic le .

The

and

board

preserve

as

natural resources, w i l d l i f e h a b ita t,

18

w ild erne ss areas, and
perm it

20

a g r ic u lt u r e , ranching, m ining,

h is t o r ic a l

s it e s

and

a r t if a c t s

and

to

the development o f compatible p u b lic uses fo r re cre atio n ,

21

development,

22

p u b lic u t i l i t y services under

23

sustained

24

o f t h is state.

production,

and

and

timber

production

transm ission
p r in c ip le s

of

and

the

o f energy and other
m u ltip le

use

and

y ie ld which provide the g rea test b e n e fit to the people

(b) (I )
a

in

s h a ll adm inister the p u b lic lands of

19

26

th is

manage such land in an o rd erly and

16

conserve

a ll

in tr u s t fo r the b e n e fit o f the people o f the state

12

to

and

Upon tra n s fe r o f the p u b lic lands to

10

25

a

c o n t r o llin g state or federal laws, and th is a r t ic le s h a ll not

8

9

or

Any

combination

" M u ltip le use" means the management o f the land
of

in

balanced and diverse resource uses that takes

1 7 0

135a

1

in to account the long-term needs f o r renewable

2

resources,

3

timber, m inerals, watershed, w i l d l i f e ,

4

s c i e n t i f i c , and h is t o r ic a l values; and the coordinated management

5

o f the resources w ithout permanent impairment o f the p rp d u c tiv ity

6

o f the land or the q u a lity o f the environment, w ith con sid e ra tio n

7

being given to the r e la t iv e

8

n e ce ssa rily

9

g reatest economic return or the g re a te s t u n it output in any given

10

in c lu d in g

to

the

but

not

lim ite d

values

combination

nonrenewable

re cre a tio n ,

range,

and fis h ; n a tu ra l, sce n ic,

of
of

to

and

the
uses

resources
th a t

and

w ill

not

give the

year.
(II)

11

"Sustained ‘ y e ild "
annual

maintenance

h ig h -le v e l

13

renewable resources o f the p u b lic lands c o n s iste n t w ith

14

use.
36-25-107.
be

known

to

17

w ith in the

department

18

t r a n s itio n

and

19

to th is a r t ic le .
(2)

p e r io d ic

P u b lic land commission.

16

20

re g u la r

the

12

15

or

means

as

the

p u b lic
in

output

(1)

of

a

o f the various
m u ltip le

A state commission

land commission is hereby created

order

to

provide

fo r

the

o rd e rly

a d m in istra tio n o f p u b lic lands acquired pursuant

The commission s h a ll

c o n s is t

of

fiv e

members:

The

21

executive d ire c to r; the commissioner o f a g ric u ltu re ; the r e g is te r

22

of

23

o f f i c i a l s o f lo c a l governments, appointed

24

confirmed by the senate.

25

made

26

A vacancy in the appointed membership s h a ll be f i l l e d

the

board;

and

two

members

who

are
by

ele cted and serving
the

governor

and

Appointments to the commission s h a ll be

w ith in s ix t y days a ft e r the e ffe c t iv e date o f th is a r t ic le .
in the same

1 7 0
19 5h

1

manner and fo r the remainder o f such term.

2

on matters before the commission.

3

(3)

Members

s h a ll

re ce ive

no

Each member may

compensation

4

serv ices but s h a ll be reimbursed fo r t h e ir actual

5

expenses

6

a r t ic le from funds appropriated to the department.

7
8

(4)

(5)

(6)

The ex ecutive d ir e c to r s h a ll serve as chairman

The

department

s h a ll

fu rn is h

he

a l l s t a f f necessary to

The

work

and

existence

of

the

commission

(7)

s h a ll

No p u b lic land proposed to be re tained by the state fo r

14

w ild life ,

15

tra n sfe rre d to the adm inistering sta te agency w ithout

16

approval o f the general assembly.

17

parks,

36-25-108.

re cre a tio n ,

Management

or

other

p la n .

(1)

p u b lic

The

18

develop a plan fo r the

19

minerals

20

to the governor and general assembly p r io r to

21

and

22

s h a ll consider:

24

and

terminate on J u ly 1, 1983.

13

23

necessary

in the performance o f t h e ir duties under th is

a s s is t the commission in i t s work.

11

12

and

t h e ir

s h a ll preside over the commission.

9

10

incu rred

fo r

vote

w ill

(a)

s ub je ct

be

tra n s fe r

and

to t h is a r t ic le .

p u b lic

s h a ll be
the

p r io r

commission

s h a ll

management

of

lands

and

This plan s h a ll be submitted

sub ject to t h e ir approval.

Management o f the

uses

lands

January

1,

1983,

Such a management plan

pursuant

to

section

36-25-106;

25

(b)

26

exchange

P o lic ie s and programs regarding the d isp o sa l, lease, or
of

any

lands

or

resources acquired pursuant to th is

-7 -

19 5i

1 7 0

1

a r t ic le ;

2

(c)

3

(d)

Conservation

of

lands

fo r

w ild life

h a b ita t

or

(e)

Programs regarding the use
and

tra n s fe r

lands

to

8

purposes; and

9

(f)

10

counties

11

any other p o l it i c a l

12

any

13

s e q ., whose payments may be reduced due to a c tio n taken

14

state under th is a r t ic le .

e n t it ie s

fo r

of

the

t h is s ta te f o r any re ce ivab le s due such cou n ties o r
s u b d iv is io n s from the fe de ral

government

or

federal agency under 31 United States Code, s e c tio n 1601, e t

The

le a s e , exchange, or encumber the p u b lic

lands

18

authorized

19

under the terms and c o n d itio n s set fo rth in t h is a r t ic le .
(2)

to

pursuant
do

so

to

th is

a r t ic l e

when

s p e c ific a lly

upon approval o f the general assembly and

No p u b lic lands acquired pursuant to th is a r t ic l e s h a ll

21

be disposed o f before J u ly 1,

22

exchanges

23

a r t ic le or rig h ts-o f-w ay fo r p u b lic purposes.
(3)

t h is

D is p o s itio n o f p u b lic lands - proceeds ~ le a s e s .

board may s e l l ,

acquired

by

17

24

p u b lic

Methods and form ulas o f p ro vid in g s tate funding to

36-25-109.
(1)

governmental

of

m u n ic ip a litie s

15

other

or

7

20

the

re cre a tio n a l purposes;

6

16

fo r

use o f such lands;

4
5

P o lic ie s and programs regarding p u b lic access

which

were

1983,

pending

Proceeds o f s a le s ,

on

fe es,

except
the

re n ts,

fo r

e ffe c tiv e

any

sales

date o f t h is

r o y a lt ie s ,

or

25

moneys

26

deposited w ith the sta te tre a s u re r to be cre d ite d to the

paid

or

due

the

s ta te

under

th is

a r t ic l e

other

s h a ll be
general

i r a
195 j

or

1

fund.
(4)

2

Where

leases

o f the p u b lic lands acquired pursuant to

3

th is a r t i c l e are sought, annual fees not to

4

value

5

by the lessee.

6

s h a ll

exceed

fa ir

market

be charged, w ith p ro visio n in each lease fo r tenure

36-25-110.

D is p o s itio n -

Except

authorized

by

th is

a u th o riza tio n
a r t ic le

or

re q u ire d .

(1)

8

pursuant to law, any s a le , lease, exchange, encumbrance, or other

9

d isposal o f any p arcel o f, or in te re s t in , the

10

as

w ritte n

7

by

the board

p u b lic

lands

is

void.
(2)

11

Any

person who intends to perform or carry out any act

12

w ith re sp ect to the use, management, or disposal

of

any

13

lands

14

or usage o f the United States or otherwise s h a ll

15

a u th o riz a tio n

16

The board s h a ll give the w ritte n au th o rization only as

17

under t h is a r t ic l e .

p u b lic

under c o lo r o f any s ta tu te , ordinance, re g u la tio n , custom,

from

the

board

ob tain

w ritte n

confirm ing or approving the act.
perm itted

(3)

Any person who does not obtain w ritte n a u th o riza tio n as

19

required

under subsection (2) o f th is section may be enjoined in

20

an a c tio n brought by the

21

sectio n

22

any act re sp ectin g the use, management, or disposal o f any p u b lic

23

lands.

18

24

(4)

attorney

general

or

as

provided

in

36-25-111 (3) from performing or continuing to carry out

Any

person

who

25

c o n s id e ra tio n

26

p u b lic lands which was made

receives

any

money

or

other

fo r any purported sale or other d is p o s it io n o f any
in

v io la tio n

of

th is

a r t ic l e

is

17 0.
19 Fk

1

lia b le

2

any other

in

damages

3

con sid e ra tio n

4

brought by

5

36-25-111 (3).

may

the

be

s ta te fo r th at money or the value o f
The

money

recovered

attorney

36-25-111.

6

to t h is

c o n s id e ra tio n .

or

fo r

general

value

t h is

or

as

sta te

of

8

o f t h is a r t ic le .
(2)

Any

person

c la im in g

10

sectio n

11

a c la s s o f com plainants, may

12

complaint.

in an a c tio n
in

(1)

se ctio n

The sta te

The

under

t h is

s e c tio n

or

and contain other

14
15

general w ith the board.

may

(3)

file

w ith

the

board

a

v e r if ie d

com plaint s h a ll set fo rth the a lle g e d v io la t io n

com plaint

16

damage

36-25-110, e it h e r in d iv id u a lly or as a re p re s e n ta tiv e o f

13

in fo rm a tio n

a ls o

be

as

re quired

by

the

board.

Whenever i t appears th a t the in te r e s t o f the s ta te ,
by

A

f i l e d by a board member or the attorney

17

determined

18

be in ju re d or otherwise ad v e rse ly a ffe c te d by actio n s

as

the board, o r a s u b s ta n tia l number o f persons may

19

o f,

20

c la ss in a c i v i l a c tio n or o th e r proper proceeding

21

and

complained

the board may request the attorney general to represent that
fo r

redress,

i t s h a ll be the duty o f the attorney general or o f competent

22

counsel appointed by the a tto rn e y general fo r such a

23

bring

24

the board.

26

other

Colorado has e x clu siv e j u r i s d i c t i o n to enforce the p ro v isio n s

9

25

any

provided

E xclu siv e j u r i s d i c t i o n - a c tio n .

7

of

such

SECTION 2.
fin d s ,

purpose

to

an a c tio n or proceeding pursuant to the d ir e c t io n o f

Safety

determines,

c la u s e .

The

general

assembly

hereby

and d e c la re s th a t th is a ct is necessary fo r

-

1951

10-

170

1

the immediate

2

safety.

p reservatio n o f

-

19 5m

11-

the

p u b lic

peace,

health,

170

and
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Presidential Documents

Mmtdiiy, March 1. 1002

Title 3—

Executive O rder 12348 of February 25, 1902

The President

Federal Real Property
By virtue of the authority v ested in me as President by the C onstitution and
sta tu te s of the U nited States of Am erica, including Section 205(a) of the
F ederal Property an d A dm inistrative Services A ct of 1949 (40 U.S.C. 400(a)), in
ord er to im prove m anagem ent of Federal real property, it is h ereb y ordered as
follows:
Section 1. (a) There is h ereby e stab lish ed a Property Review Board.
(b) The m em bers of the Board shall be the C ounsellor to the President:
Director, Office of M anagem ent an d Budget; C hairm an, Council of Econom ic
Advisers: A ssista n t to the President for Policy Developm ent; Chief of Staff and
A ssista n t to the President; A ssista n t to the President for N ational Security
Affairs; a n d such o th er officers or em ployees of the E xecutive bran ch as the
P resident m ay from tim e to time designate. One of the m em bers of the Board
shall be d e sig n a ted by the President as Chairm an.
(c) Staff, including an Executive D irector, an d o ther ad m in istrativ e support
shall be p ro v id ed from resources a v a ilab le to the President.
Sec. 2. T he B oard shall perform such functions as m ay be directed by the
President, including the following:
(a) develo p a n d rev iew Federal real property acquisition, utilization, and
d isposal policies w ith resp ect to their relatio n sh ip to o th er Fed eral policies;
(b) a d v ise the A d m in istrato r of G eneral Services w ith resp ect to such s ta n d 
a rd s a nd p ro ced u res for executive agencies th at ore n e c essa ry to ensure that
real prop erty holdings no longer esse n tia l to their activ ities and resp o n sib il
ities are prom ptly identified and rele a se d for ap p ro p riate disposition;
(c) review an d exam in e prior d isp o sals of surplus property for public benefit
discount c o n v ey an ces to ensure th at the property is being used and m ain
tain ed for the p u rp o se for w hich it w a s conveyed;
(d) receiv e the su rv ey s a n d rep o rts m ade by or to the A d m in istrato r of
G eneral S ervices p u rsu a n t to Sections 3 and 4 of this O rd er as well as other
reports on F ed eral real property th at are req u ested by the Board, w ith
p a rticu la r atte n tio n to resolution of conflicting claim s on, an d a ltern ate uses
for, any p ro p erty d escrib ed in those reports, co n sisten t w ith law s governing
Federal real property;
(e) provide g u id an ce to the A d m in istrato r of G eneral Services in accord w ith
Section 6 of this Order;
(f) e sta b lish for ea ch Executive agency annually the target am ount of its real
property holdings to be identified as excess; and
(g) subm it such reco m m endations a n d rep o rts to the P resid en t as m ay be
a ppropriate.
Sec. 3. (z1 AIL Executive aseircies sh all periodically review their res', proper*-/
holdings a n d conduct surveys oi such property in acco rd an ce wv.n srsn o erce
and p roced u res determ in ed by the A d m in istrato r of G eneral Services p u rsuant
to Section 206 of the Federal Property a n d A d m in istrativ e Services Act of
1949, as am e n d e d (40 U.S.C. 407), an d this Order.
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(b) The h e a d of each Executive agency, w ithin GO d ay s o f th e d a te o f this
O rder, shall rep o rt to the A d m in istra to r of G eneral Serv ices a n d th e B oard the
agency’s real p ro p erly holdings w hich, in his judgm ent, a re n o t u tilized , are
u nderutilized, or are not being pu t to optim um use.
(c) The h ead of each Executive ag en cy shall identify, and re p o rt to the Board,
all those p ro p erties w h ich can be co n sid e red for d isp o sitio n in re s p o n s e to the
targets esta b lish e d by the Board in su b sectio n 2(f) of this O rd er.
Sec. 4. The A d m in istra to r of G en eral Services in c o n su lta tio n w ith the Board
shall issue s ta n d a rd s a n d p ro ced u res, co n d u ct surveys, a n d c a u se su rv e y s to
be conducted, to en su re th at the rea l p ro p erty holdings of E x e c u tiv e ag en cies
shall contin u ally b e e v a lu a ted w ith sp ecial em p h asis on th e id e n tific a tio n of
properties th at arc not utilized, a re u nderutilized, o r a re n o t b e in g put to
optim um use. The A d m in istra to r sh all co n su lt w ith the B oard a n d a p p ro p ria te
E xecutive agencies in o rd er to (a) id en tify real p ro p erty th a t is e x c e s s or
surplus to the n eed s of the E x ecu tiv e agencies, a n d (b) m ak e su ch real
property av a ila b le for its m ost b e n eficial use u n d e r the v a rio u s la w s of the
U nited States affecting such pro p erty .
Sec. 5. T he A d m in istra to r of G en eral Services sh all rep o rt to th e B oard w ith
respect to any p ro p erty or portio n th ere o f w hich h a s no t b e e n r e p o rte d e x c ess
to the requ irem en ts of the holding ag ency a n d w hich, in th e ju d g m en t of the
A dm inistrator, is not utilized, is u n d eru tilized , or is not b ein g pu t to optim um
use, and w'hich he reco m m en d s sh o u ld be re p o rted a s e x c e s s p ro p erly .
Sec. 6. Before the A d m in istra to r of G en eral Serv ices assig n s o r co n v ey s
property for public b en efit d isco u n t co n v ey an ces, he shall first c o n su lt w ith
the Board a n d co n sid er such g u id an ce as it m ay provide.
Sec. 7. The A d m in istra to r of G en eral S ervices shall, to the e x te n t p e rm itte d by
law , provide n e c essa ry adv ice a n d a s sis ta n c e to the Board to a c co m p lish the
objectives of this O rder.
Sec. 8. E xecutive O rd er No. 11954, as am en d ed , is revoked.

THE WHITE HOUSE,
F eb ru a ry 25, 1982.
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To:

All Field Officials

From:

Director

Subject:

A s s e t M a n a g e m e n t - T e c h n i c a l Update

Technical update
enclosed.

You

sheets for P u b l i c Lands and R eal P r o p e r t y are

s h ould see that a copy of each is c i r c u l a t e d

throu g h o u t y o u r

en t i r e staff.

T a k e particular n o t e of the

" P l a nning C r i t e r i a for A s s e t M a n a g e m e n t " found on p a g e 4 of
E n c l o s u r e 1, a n d

the d e s c r i p t i o n of the three c a t e g o r i e s in

1982

(313)

I

—

-

ASSET

MANAGEMENT

((TECHNICAL UPDATE - PUBLIC LANDS)

Asset management Is the new term applied to the various land disposal actions
routinely conducted by the Department of the Interior (DOI). These land
disposal actions fall into several categories, including public sale, exchanges,
transfers to other government entities, and jurisdictional boundary adjustments
with other Federal agencies for efficiency and effectiveness. National wildlife
Refuges, National Parks, and Indian Trust Lands will not be sold.
\T!
GOAL OF ASSET MANAGEMENT IN THE DEPARTMENT OF THE INTERIOR*
•
The goal of the asset management initiative is to apply common sense management
to Federal real property and public land assets. This goal is based in existing
law including the Federal Property and Administrative Services Act of 1949, and
the Federal Land Policy and Management Act of 1976 (FLPMA). President Reagan’s
initiative has only focused new emphasis on the sound management of Federal
properties witlTExecuflve-Order 123TB of'February 25, 1982. The basic objectives
of this initiative as applied within the Department of the Interior are:
•

to sell excess Federal property and some public lands for
higher and better use;

•

to cut the cost of government by eliminating unnecessary
management and ownership of lands and real property which
are clearly in excess of Federal needs; and

•

to use proceeds from these sales to help pay part of the
national debt.

This is_ an asset management initiative, carried out within the framework of
existing statutes and regulations, and applying sound business principles and
common sense to the disposition and retention of DOI assets. It is not a new
program to dispose of all, or even a major portion of Federal property and
public lands.
SCOPE OF ASSET MANAGEMENT IN DOI
The Secretary has asked the.Assistant Secretary - Land and Hater Resources
to coordinate asset management within DOI by providing policy direction for
DOI-managed public lands and real property! The Assistant Secretary has
established a temporary staff - the Asset Management Coordination Office serve as the DOI liaison to the Property Review Board and to coordinate de’ ■opment and initial implementation of DOI activities. Since this initiative Spj
being carried out within the framework of existing statutory authority,
f~j
regulations, and ongoing programs, the basic implementation responsibility
still remains within the operating bureaus (Bureau of Land Management (BLM^
Bureau of Reclamation (LBR), and the Office of Acquisition and Property
jp
Management 'PAM)). The Property Review Board established by the PresidentX
in Executive Order 12348 offers broad policy guidance and coordination
f;
among all the agencies of the Federal government. Asset management withinfj
the Interior Department is managed and implemented solely by DOI and its b||:<
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DISPOSAL AUTHORITY UNDER THE FEDERAL LAND POLICY AND MANAGEMENT ACT

Primary authority to accommodate the Asset Management initiative for public
lands administered by the BLM is provided in the Federal Land Policy and
Management Act (FLPMA) of 1976. Section 203 provides that a tract of public land
•sky be sold, where, as a result of the land use planning required under Section
^202, the Secretary determines that the disposal meets the following criteria:
w!
*
• due to the location or other characteristics, the tract is difficult
and uneconomic to manage as part of the public lands; or
• the tract was acquired for a_ specific purpose and that tract is no
longer required for that or any other Federal purposes; or
• disposal of the tract will serve important public objectives, in
cluding but not limited to, expansion of communities and economic
development, and which outweigh other public objectives and values,
including but not limited to, recreation and scenic values, which
would be served by maintaining the tract in Federal ownership.
Section 206 provides the authority for BLM to exchange land with States,
and private parties where the Secretary finds that the land exchange
serves the public interest. Land exchanges with States or private parties
must be conducted within the same State.
Section 207 of FLPMA prohibits conveyance of any land whether by sale or
exchange to any person who is not a citizen of the United States or to any
corporation not subject to the laws of any State or the United States.
Section 209 provides for the retention by the United States of all minerals
except under certain circumstances when the minerals may be conveyed along
with the lands.
Section 210 requires at least 60 days notice to State and local officials
prior to offering for sale or otherwise conveying the public land within their
jlurisdiction.
If the Secretary decides to sell any tract of land larger than 2,500 acres,
Congress must be notified. Congress then has 90 days to disapprove the
sple by concurrent^ resolution.
£j
^akes conducted under FLPMA provisions will be made at the fair market
|aLue of the land. This generally is established by formal appraisal procedures.
Spiles will be conducted by competitive bidding at public auction or negotiated
fojHER PUBLIC LAND DISPOSAL AUTHORITIES
fejere are several other authorities for the sale or disposal of public lands.
neral interests in lands may be sold to the surface owner where Federal
tention of the minerals interferes with or precludes a more beneficial use
Er the surface.

S
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The Santini-Burton Act provides for the sale of certain lands in Las Vegas,
Nevada. The receipts from these lands are used to acquire land in the Lake
Tahoe area.
Under the Recreation and Public Purposes Act of 1§26, land may be granted at
no cost, leased, or sold to State or local governments or nonprofit organizations
for recreational or other public purposes. Salesjkre made at a value determined
through appraisal or otherwise taking into consideration the proposed use of
the land. If the lands are to be conveyed to a State or local government for
recreation or historic monument use, no monetary consideration is required.
Potential agriculture land may be either sold under the authority of FLPMA
or disposed of under other authorities such as the Desert Land Act, Carey Act,
or Indian Allotment Act. The amounts of land which may be conveyed as well as
the qualifications of applicants vary under each law.
In addition to disposal by sale, public lands may also be exchanged for
other non-Federal lands to improve land ownership patterns and management
opportunities.
PUBLIC LAND FACTS
More than 540 million acres of public land are under management of DOI.
Approximately 400 million acres (or 74 percent) of this land has been absolutely
exempted from inventory or sale under asset management, either as national parks,
wildlife refuges, wilderness areas, Indian trust lands, or special category
lands (BLM Category I). Roughly 2.7 million acres of public land (or 1/2 of
1 percent) of total DOI surface acreage are identified for disposal in existing
land use plans.
It is only through the land use planning process that BLM lands will be
identified for exchange, transfer, or sale. Each land use plan must be as
consistent as practicable under Federal law with State and local plans where
they exist. The BLM planning process is an ongoingjactivity. Land use plans
identify potential disposal areas; however, additional site specific environ
mental analyses and land examination reports are required before any specific
tracts of land are disposed of under asset management.
PUBLIC PARTICIPATION AND CONSISTENCY WITH STATE ANDfLOCAL PLANS AND ZONING

Public participation and State and local govemment-Jonsultation and coordination
are integral, parts of asset management for DOI-managed public lands. The land
use planning process prescribed by the BLM providesgjumerous opportunities for
extensive participation for the public, State and local governments.
In addition, formal sale procedures require that Stjrae and local government
officials in the vicinity of lands to be sold, be nigjified not less than 60
days prior to the sale. This 2-month consnest perio^jis intended to allow the
appropriate body the opportunity to review existingjgioning and other regulations
concerning the use of the lands prior to conveyances]
3

PLANNING CRITERIA FOR ASSET MANAGEMENT

As BLM land use plans are updated, public lands will be placed in one of
three categories as follows:
Category I— lands and mineral resources which will be retained in
Federal ownership and will not be considered for sale.
Category II— lands and mineral resources which will be considered
for sale or transfer.
Category III— lands and mineral resources which will require further
study in order to determine whether they should be placed in Category
I or II.
Category I: Lands Retained in Federal Ownership and Management
This category contains environmental and/or economic assets of national
significance. Federal policy will be to retain these lands under Federal
ownership and management. These lands will not be considered for sale.
Public lands currently designated as national environmental assets in Category
I include:
•
Wilderness areas.
•
Wilderness study areas.
•National conservation areas.
• . Wild and scenic rivers and wild and scenic study rivers.
•
National or historic trails.
•
Natural or research natural areas.
•
Designated areas for cultural or natural history.
•
Designated areas of critical environmental concern.
•
,Designated wild horse preserves.
•
Other congressionally designated areas.
Currently designated mineral resources with national economic significance which
will be placed in Category I include:
•
•
••
•
•
•
•

Known recoverable coal resource areas.
Known geologic structures (oil and gas).
The Outer Continental Shelf.
Known geothermal resource areas.
Areas identified to have nationally significant oil shale deposits.
Designated tar sands areas.
Known potash, sodium, and phosphate areas.

Further classes and additional acreage of lands, minerals, or other resources
with economic or environmental assets of national significance may be included
in Category I as further studies of Category III lands are completed.

4
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Category II:

Lands and Mineral Resources Designated for Sale or Transfer

Public lands which are likely to be placed in this category include:
Lands proximate to cities, towns, or development areas.
Scattered non^urban tracts so located as to make effective and
efficient management impractical.
tel
Lands designated for agricultural, commercial, or industrial
development ais the highest value or otherwise most appropriate
use.
Lands and minerals that do not qualify for sale under Sections
2Cy$3 (a) or 209 (b) of FLPMA but are suitable for disposal Through
exchange, or other applicable law.
Other types of lands and minerals identified for sale in an
existing land use plan.
Additional lands may be included in Category II as further studies of
Category III lands are completed.
Category III:

Lands and Mineral Resources Requiring Further Study

Lands and mineral resources in Category III include those lands, minerals,
and other resources requiring further study in order to determine whether
they should be placed in Category I or Category II.

5
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From:

Director

Subject:

Land Exchanges, Boundary Adjustments, and Asset Management

The Department of the Interior possesses a myriad of statutory
authorities governing exchanges of public lands and interests in
public lands.
Some of this authority is general in nature, e.g.,
Section 206 of the Federal Land Policy and Management Act of 1976 and
the general exchange authority of the National Park Service (NPS)
provided by the Act of July 15, 1968.
Other exchange authority is
restricted to certain types of uses, such as National Trails System
exchanges found at Section 7 of the Act of October 2, 1968, and to
specific areas, such as the Redwoods National Park Act of October 2,
1968.
In addition to exchanges that benefit programs of the BLM and other
Federal agencies, the BLM is currently engaged in a boundary adjustment
study pro g r a m w ith the Forest Service (FS).
Since exchanges enable us to accomplish many land adjustment goals,
they are part of the overall Asset Management initiative.
For the
purposes of Asset Management planning, three categories have been
established for the revi e w of public lands under this initiative.
They a r e :
-

Category I

- lands suitable for retention in public ownership
and needed for multiple use management;

Category II

- lands suitable for disposal;

___

Category III - lands n e eding further study before a decision can
be made.
detail on these categories is contained in the Asset Management
oical Update on public lands recently approved by the Department
internal use.
See Instruction Memorandum No. 83-203.
ctive immediately, the following guidelines will be followed when
idering public lands in Categories I, II, and III for the exchange or
oundary adjustment programs.

1.
Category I l a n d s ; These public lands are available for and support a
full range of m u l t i p l e uses.
BLM's mission is active m u ltiple use and
sustained yield management.
The lands designated Category I are considered
to be in permanent public ownership, with small exceptions where ownership
adjustments are in the public interest.
Proposals f^r the exchange of
public land and/or min e r a l resources in Category I **e a s w i l l only be
considered in the following situations:

v
a.
T h e exchange would benefit management programs of the
BLM (or units w i thin congressionally established national systems
of the F e deral Government, such as units of the FS and NPS) to a
greater extent than would be realized through retention of the
public lands in Federal ownership.
In other words, it must be
determined that the public values and objectives that could be
served by the n o n -Federal lands or Interests to be acquired
through exchange are greater than those public values and
objectives that are presently being served by the public lands
or interests in the exchange proposal.
b.
Instances in whi c h the exchange has been directed by
specific legislation.
c.
The exchange wi l l aid in blocking State and Federal
management units.
The present BLM/FS boundary adjustment study program will be continued
in Category I areas.
2.
Category II l a n d s : Public lands designated in Category II are in
a valid BLM land use plan.
Category II lands meeting the criteria under
Section 203(a) of F L P M A w ill be considered for exchange only under the
following situations (unless the benefiting agency agrees to pay for
the fair market value of the public lands from its appropriated funds):
a.
The land has received full sale exposure on the market
for a two-year period without being sold.

\

I
b.
The area contains interests in lands for whifch there is
n o sale authority, but which would be sold if s^Le authority
existed, e.g., m i n e r a l estates.
c.
The exchange w ill block Category II lands
"attractive" sales parcels.
d. Instances in whi c h the exchange has been dir® |ted by
specific legislation.
The present BLM/FS boundary adjustment study program *iill be continued
in Category II areas.
Any Category II lands transferred to BLM
management wi l l be m a d e available for the asset manattpent disposal
program.
“

3
Category II lands not qualifying for sale under Section 203(a) can be
exchanged under the provisions under Section 206 of FLPMA and other
applicable lavs.
3.
Category III L a n d s : This category consists of public lands that
require further study u n d e r the BLM land use planning process before
being placed in Category I or II.
Lands and mineral resources in
Category III are not available for exchange until they are placed in
Category I or placed in Category II and meet that categories exchange
criteria.
Category III lands m ay be included in the present BLM/FS
boundary study program.
Any exchange proposal that is outside of the above guidelines, but
appears to have sufficient m erit for consideration, may be forwarded to
the D i rector (320) for review.
If the Washington Office determines the
proposal has sufficient merit, it will be .referred to the Secretary.
Upon concurrence by the Secretary, the proposal w ill be forwarded to the
Property R e view Board for consideration.
Requests for review should be
made in the format provided w ith Instruction Memorandum No. 82-397.
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5-891, 98th Cong. 1st Sess., the
Federal Land Retention Act of 1983"

98th C O N G R E S S
1st Session

O

D .

11

<i

o i / l

T o d evelop additional procedures for Federal land sales.

IN TH E SEN A T E OF THE UN ITED STATES
M a r c h 2 3 (legislative day, M a r c h 21), 1983
Mr. B u m p e r s (for h im self, Mr. C h a f e e , and Mr. P e l l ) introduced th e follow ing
bill; w h ich w a s read tw ice and referred to the C om m ittee on E n ergy and
N atural R esou rces

A BILL
To develop additional procedures for Federal land sales.
1

Be it enacted by the Senate and House of Representa-

2 tines of the United States of America in Congress assembled,
3 That this Act may be cited as the “Federal Land Retention
4 Act of 1983.”
5
6
7
8

FINDINGS
S e c . 2. The Congress finds that—

(1) Federal lands provide numerous and diverse
public benefits;

9

(2) a general policy of Federal retention of these

10

lands has been established by the Federal Land Policy

2
1

and Management Act of 1976 (43 U .S.C . 1701) and

2

other statutes;

3

(3) the Federal Government should cooperate with

4

State and local governments, as well as with private,

5

nonprofit agencies, to promote and protect public recre

6

ational areas, wildlife habitats, and other natural areas,

7

and should make certain Federal lands available at less

8

than fair market value;

9

(4) a decision to dispose of any tract of Federal

10

land should be made only after thorough inventory and

11

land use planning processes have been completed and

12

the public has been given sufficient opportunities to

13

comment on the proposed sale; and

14

(5) land exchange is a preferred method of con

15

solidating Federal land holdings, completing authorized

16

land acquisitions, and resolving other land management

17

problems, and Executive agencies should fully evaluate

18

the value of lands for future exchange during the in

19

ventory and planning processes.

20

DEFINITIONS

21

S e c . 3. For purposes of this Act—

22

(a) The term “Executive agency’' has the same meaning

23 as in section 105 of title 5, United States Code.
24

(b) The term “Federal land’’ means any land and inter

25 est in land owned by the United States.

3
1

EXEMPTIONS

2

S e c .4. Nothing in this Act shall—

3

(1) restrict or otherwise apply to land exchanges;

4

or

5

(2) apply to the sale of any tract of Federal land

6

authorized by the Act of June 14, 1926 (44Stat.

741,

7

chapter 758; 43 U.S.C. 869), or Public Law 97-465;

8

or

9

(3) apply to the sale of any tract of Federal land

10

authorized by the Alaska National Interest Lands Con-

11

servation Act (Public Law 96-487).

12

GENERAL REQUIREMENTS FOR FEDERAL LAND SALES

13

S e c . 5. (a) Nothing in this Act shall create any new

14 authority or expand any existing authority under which an
15 Executive agency may sell, exchange, or transfer Federal
16 land.
17

(b) No tract of Federal land may be offered for sale until

18 such time as the Executive agency responsible for adminis19 tering the tract, or the Executive agency responsible for ad20 ministering the sale of the tract, has—
21
22
_ 23

24

(1) completed an inventory of the tract which ineludes a determination of—
(A) the public recreational
s c e n ic v a lu e o f t h e tr a c t;

potential

and

4
1
2

(B) the potential for exchange of the tract;
and

3

(C) whether the tract should be used to pre-

4

serve the integrity of associated State, local, or

5

other recreational and natural areas;

6

(2) determined that the tract is no longer needed

7

by such Executive agency and that disposal of the

8

tract is in the public interest;

9

(3) provided reasonable opportunities for public

10

comment and review regarding the proposed sale of the

11

tract; and

12

(4) notified the Governor and the congressional

13

delegation of the State or States in which the tract

14

proposed for sale is located and the appropriate com-

15

mittees of the House of Representatives

16

Senate of the proposed sale at least thirty calendar

17

days in advance of announcing the availability of the

18

Federal land for sale.

19

(c) Inventories conducted to fulfill the requirements of

and the

20 subsection (b)(1) of this section for Federal lands administered
21 by the Department of the Interior shall be conducted in ac22 cordance with the land use planning procedures required by
23 section 202 of the Federal Land Policy and Management Act
24 of 1976 (43 U.S.C. 1712). Inventories conducted to fulfill the
25 requirements of subsection (b)(1) of this section for Federal

5
1 lands administered by the Department of Agriculture shall be
2 conducted in accordance with the land use planning proee3 dures required by section 6 of the Forest and Rangeland Re4 newable Resources Planning Act of 1974 (16 U.S.C. 1604).
5

RESTRICTIONS ON THE SALE OF FEDERAL LANDS NEAR

6

RECREATION OR OTHER SIGNIFICANT AREAS

7

S e c . 6. (a) Federal lands—

8

(1) included within, or adjacent to, components of

9

the National Park System, National Wildlife Refuge

10

System, National Wilderness Preservation System, Na

ll

tional System of Trails, National Wild and Scenic

12

Rivers System, or Coastal Barrier Resource System;

13

(2) included within,

or adjacent to, National

14

Monuments, National Recreation Areas, State and

15

local parks or recreation areas; or

16

(3) identified through a Federal, State, or local

17

land use planning process according to State law or

18

the State Comprehensive Outdoor Recreation Plan

19

(SCORP) or an amendment to a plan, as potentially

20

suitable for park, recreation, historical preservation,

21

wildlife enhancement, wetlands, or open space use;

22 may be sold at fair market value only in accordance with
23

section 5 of this Act and only after approval of Congress in

24 the manner described in section 203(c) of the Federal Land
25 Policy and Management Act (43 U.S.C. 1713(c)). Any acre-

S 891 IS

6
1 age limit contained in such section shall not apply to land
2 under this section.
3

(b) Federal lands identified in subsection (a) may be con-

4 veyed for no cost or for up to 25 per centum of fair market
5 value without Congressional approval to State, local, county,
6 or regional governments, or to nonprofit corporations or asso7 ciations, for recreational or other suitable public purposes as

8 authorized by the Eecreation and Public Purposes Act of
9

1926 (43 U.S.C. 869 et seq.) so long as such conveyances

10 are consistent with the purpose of the Act.
O
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T H E W HITE H O U S E
W A S H IN G T O N

July 7, 1983

Honorable James Watt
Secretary of the Interior
Washington, D.C. 20240
Dear Secretary Watt:
I am writing to clarify the role of the Property
Review B o a r d as it relates to the disposal of public
lands by the Department of the Interior.
In Executive
Order 12348 the President directed the Board to develop
and' r e v i e w policies of federal agencies as.:they relate
to the management of real property.
In this regard,
the B o a r d has consulted with the Department of the
Interior to determine the D e p a r t m e n t s current land
management policies and to give the Department guidance
as- to where those policies could be adjusted to make
them consistent with the provisions and the philosophy
of the Executive ..Order, The Executive.Order did not
intend nor has the Board presumed for the Board to
became involved in the operational functioning of the
agency in regard to the management of the public lands.

The Board has not requested that you consult with it in
regard to transactions where land is sold for fair market
value. /We are interested in the Departments sales
program in order to monitor the progress being made in
.the disposal process,'but it is not our intent to in
any way inhibit the statutory authority granted you to
sell BLM lands. It would be helpful if the Department
of the Interior provided the Board monthly with a summary
of the previous month's sales activity.'
I trust that this letter will clarify any confusion that
may have existed concerning the Board's role in the
Department of the Interior's disposal process.
Sincerely,

Edv/fn L. Harper
Chairman, Property Review Board

T H E S E C R E T A R Y O F T H E IN T E R IO R
W A S H IN G T O N

July 18, 1983

MEMORANDUM T O W ESTERN GO

Fran:

Secretary of the Interior

Subject:

Good Neighbor Policy

I vas particularly pleased with the Opportunity to share with you the
tremendous successes we have had in the last two and a half years. I
felt your questions, both in private and public, dramatized the real
progress that has been made. The questions that were not asked were
more revealing than the questions that were. As I reflect back over
the several meetings we have had in the past and ccnpare then to the
Montana meeting, I am delighted with the progress that has been made.
That is not to suggest, however, that more progress does not yet
remain to be realized.
One of the areas that continues to draw criticism deals with the
disposal of lands no longer needed fcy the Federal Government. I am
satisfied that the mistakes of 1982 are not being, and will not be,
repeated. Each Governor has been briefed, or his staff has been
briefed, on our plans for disposing of the few isolated tracts in the
respective states. Several of you did suggest that we needed to reduce
the involvement of the Property Review Board of the White House in the
Department of the Interior activities. I assured you that as a
practical matter they were not involved, but I would seek to formalize
that relationship.
Upon returning to Washington, I have secured from the Chairman of the
Property Review Board a letter that clearly states that the Board vas
not to "become involved in the operational functioning of the agency
(Interior) in regard to the management of the public lands." I am
attaching a ccpy of that letter just so that there can be no doubt. I
am satisfied, based cn the private conversations and the public
dialogue, that there is no room for criticism of this program as it
relates to future activities. Criticism of the past is for the most
part justified.
I look forward to inproving relationships and thank you for helping us
to be as successful as we have been.
If you have any concerns or questions, please call. The rule continues
to be that if I don’t hear from you, things are going well.
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Public land sale accomplishments during FY ’83 are listed below.

R F __ _

Acres
State Office

Offered

Sold

Arizona
California
Colorado
Eastern States Office
Idaho
Montana
Nevada
New Mexico
Oregon
Utah
Wyoming
Total Section 203 Sales

12,870.27
5,525
856.89
396.74
1,511.937
2,079.068
2,487.40
175.12
1,211.17
2,286.15
669.58
30,069.325

2,611.82
660
501.15
93.07
1,077.103
1,734.118 .
350.02
175.12 ‘
660 ' V
2,046.15 r 512.36
10,120.911

Burton/Santini Sales
Total Sales

954.88
31,024.205

255.95
10,376.861

Receipts
$ 560,891
691,252
132,902
54,677
274,676
• ‘-247,775
• ^ ,112,125
J • '19,727.50
" 148,400
261,000
459,875.26
$2,963,300.76
$5,198,380
$8,161,680.76

